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Remember this from 


last year? 
understated the problem. 


We thought $750 million in lost business was bad 
enough. But the figures for 1987 are even more alarming: 
over $1.25 billion in title insurance was written without 
Florida attorneys. 

It's eminently clear from this that commercial title insur- 
ance companies would just as soon write all their business 
direct, and leave you out of the deal. 

The Fund, on the other hand, is not in business to 
write policies direct. All our business comes from attorneys. 
After all, we were created for the benefit of real estate attor- 
neys, and we've served their interests for over forty years. 

Our Million Plus program is a good example. With it, 
we are able to help Florida attorneys prosper in the highly 
competitive multi-million dollar real estate market. 

First, we reinsure at our cost. In contrast to the com- 
mercial companies, who make extra profit on the deal by 
marking up the reinsurance. Our way means a considerable 
savings to you, and one that grows with the size of the deal. 

We guarantee a 70/30 split on all Million Plus 
policies, too. Plus, we support you with a Construction 
Loan Services Program, a Lender Relations Department, 
certificates to cover liability, and more. 


For more information on The Fund and our Million 
Plus program, return the coupon. 
And the next time you start to call a commercial title 
ing company, stop and think about all they’re doing 
or you. 


Please send me more information on The Fund and the following services: 


| | 
| O Million Plus OC Construction Loan Services | 
| Lender Relations Developer Business | 
| Firm | 
| | 
| | 
| | 
| | 


Address 
State/City/Zip 


Attorneys’ Title Insurance Fund, Inc., PO. Box 628600, Orlando, FL 
32862, Attn: Marketing Services. 
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by Gary A. Poliakoff 
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Finally, a practitioner's manual that goes beyond statutory 
on as i 


in 


terpretati 
= discusses the transition from developer-controlled to 


directors... 


tes relevant federal and state laws to ensure compliance .. . 
= considers taxation of association revenues and methods of 


minium 
covenants 
prosecuting 


assessments, 


the law and practice of enforcing 
and restrictions, collecting 


unit owner-controlled associations . . 
= explores the rights and liabilities of condo 


their reduction .. . 


® examines 


construction warranty claims and much more. 
THE LAW OF CONDOMINIUM OPERATIONS, just $175. 


ind. 


To receive yours, 
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Legislation: Does The Florida Bar 
Have an Obligation to Speak Out? 


do not expect everyone who reads this 

column to agree with my position. In 

fact, I suspect that it will generate a 

degree of controversy and comment. I 
am fully aware of the arguments of those 
who feel that The Florida Bar should re- 
move itself from participation in the legis- 
lative arena. Their chief complaint is that 
the Bar, by expending mandatory dues mo- 
nies in support of various legislative initia- 
tives, compromises the First Amendment 
rights of the dissenting members. 

I respect, though disagree with, the posi- 
tion of those who oppose the Bar’s legisla- 
tive activities. The purpose of this column 
is not to argue the law though it is unavoid- 
able that it must be touched upon. Rather, 
it is to explain why I, and a majority of 
our members, feel that we have an obliga- 
tion if not a duty to speak out. 

By way of background, Article V, Sec- 
tion 15 of the Florida Constitution vests 
the Florida Supreme Court with exclusive 
jurisdiction to regulate the admission to 
practice law in this state as well as the dis- 
cipline of attorneys. Pursuant to the Inte- 
gration Rule of The Florida Bar, the 
Supreme Court has required that one must 
be a member in good standing of The Flor- 
ida Bar in order to practice law. Members 
of The Florida Bar must pay annual dues. 
According to the Rules Regulating The 
Florida Bar, the purpose of The Florida 
Bar is “to inculcate in its members the prin- 
ciples of duty and service to the public, to 
improve the administration of justice, and 
to advance the science of jurisprudence.” 

Traditionally, the Bar has taken official 
positions on legislative issues through its 
Board of Governors. The legislative poli- 
cies and procedures of the Bar provide that 
the Bar shall not take a position on legisla- 
tion either as a proponent or opponent 
unless it is first determined by the Board 
of Governors that the legislation is related 
to the purposes of The Florida Bar as set 
forth in the Rules Regulating The Florida 
Bar. There is an established procedure for 


by Rutledge R. Liles 


arriving at a legislative position, as de- 
scribed in the executive director’s column 
in the March 1989 issue of the Journal. 

The Bar’s involvement in the legislative 
arena has not been without controversy. 
Parenthetically, I should add that quanti- 
tatively, the opposition is but a vocal 
minority. At issue is the assertion by vari- 
ous members of The Florida Bar that their 
rights of free speech and association are in- 
fringed by the Bar’s use of compulsory 
dues to advocate political positions with 
which they do not agree. 

Several years ago, and in an attempt to 
meet the objections of the dissenting mem- 
bers, the Board of Governors adopted a 
policy which allows objecting members to 
register their complaints regarding a legis- 
lative position of the Bar. 

In June of 1988, in The Florida Bar Re: 
Schwartz, 526 So.2d 56 (Fla. 1988), the 
Florida Supreme Court concluded that the 
policies and positions of The Florida Bar 
concerning political activity merited fur- 
ther review and referred the matter to the 
Judicial Council for its comments and rec- 
ommendations. In response, the Judicial 
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Council conducted public hearings at 
which testimony on both sides of the issue 
was received. As a member of the council, 
I not only offered testimony in my repre- 
sentative capacity as president of the Bar, 
but also participated in the discussion. Simi- 
larly, it afforded me the opportunity to 
again entertain and weigh the various posi- 
tions of those who oppose the Bar’s politi- 
cal activity. The issue received full and 
candid consideration. 

In its discussion, the special report of the 
council to the Florida Supreme Court stated 
that it is “established law that the First 
Amendment may have to yield in the face 
of a compelling state interest, but there 
must not be significant impairment of First 
Amendment rights.” [Citations omitted.] 
After due deliberation and research, the 
council concluded that there was substan- 
tial authority that the improvement of the 
administration of justice and advancement 
of the science of jurisprudence constituted 
a compelling state interest. 

The report went on to state that the inte- 
grated Bar offers specialized skills, train- 
ing, education and experience with which 
to serve in an advisory function to the vari- 
ous branches of state government. The 
state legislature on a regular basis solicits 
the opinions of The Florida Bar on matters 
of legislative importance. The council con- 
cluded that the advice of the Bar is impor- 
tant to the legislature’s deliberations in 
areas affecting the administration of justice. 

Legislative issues may frequently be tech- 
nical and complex and have effects not 
otherwise contemplated by the legislation. 
In recognition of this, the Bar has an obli- 
gation to speak out on appropriate issues 
concerning the courts and the administra- 
tion of justice and to advise government of 
the Bar’s collective wisdom with respect to 
these matters. I recognize that there are vari- 
ous voluntary lawyer organizations 
throughout the state (the Academy of Flor- 
ida Trial Lawyers, Florida Defense Law- 
yers Association and sections of The 
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Florida Bar), which, arguably, are in a 
position to lobby without restriction. 
Those who oppose participation by The 
Florida Bar in the legislative arena point 
to these organizations, stating that lobby- 
ing activities should be left to them. 

By their very composition, however, 
these groups, understandably, qualify as 
special interest groups. On the other hand, 
The Florida Bar Board of Governors is an 
elected group from various backgrounds. 
It is responsible and responsive to a con- 
stituency. The Bar is looked to for guid- 
.ance in the area of legislation. It is viewed 
as being a deliberative body, above self- 
interest. Its Board members perceive their 
role as being the protectors of the proce- 
dural and substantive rights of individuals. 

Accordingly, in my opinion, The Florida 
Bar has an absolute obligation to the pub- 
lic and its members to become involved in 
areas involving procedural and substantive 
rights of individuals. We should not and 
cannot abdicate the responsibilities of our 
Bar to protect the rights of the public when 
attempts are made by special interest 
groups to change the law for reasons other 
than interests which will serve the greater 
citizenry. Naturally, there must be restric- 
tions placed upon the Bar’s involvement. 
There are certainly some issues that do not 
merit Bar attention. Yet, when outright at- 
tacks are made on our system of justice, 
we must speak out. 

The council’s report is right on point. It 
allows the Bar to continue to involve itself 
in legislative activities, but not without cer- 
tain restrictions. It allows dissenting mem- 
bers to obtain a refund in the event of 
disagreement. It merits our support. 

When I originally began this column, I 
was moving in a different direction. I had 
just received a copy of a local medical soci- 
ety bulletin which listed every lawyer and 
law firm within a specific geographic local- 
ity who had contributed anything to the 
campaign in opposition to Amendment 10. 
I had also been repeatedly contacted by law- 
yers who were finding that doctors were 
now charging anywhere from $500 to 
$1,000 per hour, if not more, for deposi- 
tions. I had just been handed a copy of the 
1989 legislative positions of the governing 
board of the Florida Medical Association. 

My intention was to write a column 
which dealt with professionalism beyond 
our own ranks—professionalism in the prac- 
tice of medicine, which I think is sadly dis- 
integrating. It was going to be an attempt 
to communicate the need for collective rea- 
son among other professions. As I men- 
tally began putting the column together, I 


began to realize that while The Florida Bar 
spends its time in attempting to improve 
access to the courts, fine-tune and improve 
our system of justice, improve our discipli- 
nary procedures, improve our method of 
selecting and retaining judges, advance the 
cause of pro bono, and improve the avail- 
ability of legal services for the less fortu- 
nate, there are other groups who spend 
their time finding ways to attack us. 

At its January meeting, the Florida Medi- 
cal Association formulated its legislative 
policy, which includes further attempts to 
cap noneconomic damages, attempts to 
abolish the doctrine of joint and several li- 
ability, attempts to place a slide scale of 
attorney’s contingency fees in civil actions, 
efforts to make it unlawful for an attorney 
to accept a referral fee, and increased at- 
tempts to alter or otherwise amend our 
method of selection of judges. If the Flor- 
ida Medical Association spent more time 
worrying about the delivery of quality medi- 
cal services, removal of the chronically 
incompetent doctor and reducing the cost 
of medical services, and less time trying to 
alter our system of justice to serve their 
own purposes, their perceived “crisis” 
might evaporate. My comments should 
not be interpreted as an indictment of mem- 
bers of the medical profession. Rather they 
are intended to spotlight the fact that they 
have their own problems. They should deal 


with them responsibly. As the old saying — 


goes: “Physician, heal thyself.” 

As long as there are special interest 
groups who stand ready to devote their en- 
tire energies to attacking our system of 
justice so that it better serves them and not 
the public, we must, as an organized Bar, 
stand ready to defend our system. Justice 
should serve all, not just a few. 

It is for this reason that I am even more 
strongly committed now to the concept of 
involvement by The Florida Bar in the leg- 
islative arena than I have been in the past. 
It is for this reason that I altered the direc- 
tion of this column. We are the protectors 
of our system of justice. We are looked to 
for guidance. If we do not defend our sys- 
tem of justice, then who will? We must 
have a voice in the legislature, we must 
have a voice on proposed constitutional 
amendments that would undermine our 
very system of justice; we must be heard. 

To those of you who continue to oppose 
the Bar’s activity in the legislative arena, I 
would simply say this: Dissent, let your 
views be known to your representatives, 
vote against them if you do not like what 
they do, but please do not underestimate 
the necessity of involvement of the Bar. 
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EXECUTIVE _DIRECTIONS 


The Bar’s Image Enhancement 


Program: Professional Reform and 


n November The Florida Bar funded 
and conducted a three-week statewide 
television spot campaign. The cam- 
paign was successful. Specific beliefs 
regarding lawyers were changed. Some 15 
percent more of the population now be- 
lieve lawyers do care about people and 
their community by providing pro bono le- 
gal services. That’s a significant, although 
temporary, impact. [See Executive Direc- 
tions, Bar Journal January 1989 for more 
information on results of campaign.] 

The success of the campaign holds a 
promise for the future. Through focused, 
targeted television advertising, the public’s 
perception of the legal profession can 
be altered, misperceptions corrected and 
subsequently positive attitudes created 
regarding lawyers and the legal system. 

However, if TV advertising was all the 
Bar did to improve lawyers’ image, it 
would be irresponsible, be regarded as rep- 
rehensible by the public, and a waste of 
valuable resources. On the other hand, 
if the Bar neglects to consider an advertis- 
ing component within general public com- 
munications media that also would be 
irresponsible. 

Currently The Florida Bar, on the staff, 
Board of Governors, sections and commit- 
tee levels, is delving into various aspects 
and issues related to accessibility, afford- 
ability and quality of legal services for the 
consumer public. Improvements are being 
made, suggestions are being evaluated. 
Such improvements are absolutely the first 
and most essential aspect of any “image en- 
hancement” program. 

Through the public information pro- 
gram of The Florida Bar, members, media, 
and the general public are made aware of 
the Bar’s activity. Generally, the Bar at- 
tempts to inform the public regarding our 
awareness, interest and perception of a 
“problem” or issue. The public information 
program seeks to make the public aware 
of the process the Bar is using to arrive at 
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Public Information Access 


by John F. Harkness 


a solution, such as public hearings, layper- 
son involvement, study commissions, etc. 
The next facet of the public information 
program is to inform the public regarding 
specific recommendations adopted by the 
Board of Governors, usually forwarded to 
the Supreme Court of Florida for its ap- 
proval. Then when the Supreme Court 
rules, we make that known along with 
steps of implementation. 

Each facet of the process has news value. 
While the public is rightfully being kept in- 
formed about Bar activity and the legal pro- 
fession’s viewpoint, the Bar is given the 
proper credit for perceiving and acting in 
the public interest. 

In keeping with this mission, the public 
information department issues more than 
50 general news releases a year regarding 
issues and events. The department also han- 
dies some 50 media inquiries each month 
by either providing information directly or 
directing the reporters to other appropriate 
Bar spokespersons, such as the Bar 
president or section and committee 
chairpersons. 


President Rutledge Liles has been very 
aggressive in meeting with editorial boards 
of every major newspaper in Florida. Presi- 
dent-elect Stephen Zack is already consid- 
ering a schedule that includes some 16 
newspapers to be visited soon after he as- 
sumes the presidency. 

The Capital Press Corps in Tallahassee 
includes wire services and reporters for all 
the major newspapers, television and radio 
stations in Florida. Public information de- 
partment staff visits the Press Center fre- 
quently, hand delivering news releases, the 
Bar News and the Bar Journal, and talking 
with reporters about topics of mutual in- 
terest. 

An essential element of the public infor- 
mation program is the issues management/ 
crisis response plan. The plan was used af- 
ter the Bronson school bus accident (when 
lawyers were reputed to be illegally solicit- 
ing business), and during the sales tax on 
services and Amendment 10 controversies. 

The issues management/crisis response 
program coordinated by the public 
information department also involves 
spokesperson training for Board members 
and development of issue background 
papers for ready reference by Bar leaders. 

It should be a source of pride for all Flor- 
ida Bar members that whenever national 
meetings of state and local bars convene 
and the topic is public relations, The Flor- 
ida Bar’s efforts are often showcased as a 
model. 

So, why all the talk now about advertis- 
ing? Quite simply because the Bar is on the 
move, the public information program is 
in place and being continuously improved. 
The time is right to consider the third im- 
portant component of a mass communica- 
tion outreach to the public: direct paid 
access (advertising). 

Public information activity has its bene- 
fits: When the Bar is quoted accurately and 
favorably in the context of a news article, 

(Continued on page 14) 
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At the Client's Expense 

I read Ken Bresler’s article, “How to 
Handle Reporters,” in the November issue 
of The Florida Bar Journal with great in- 
terest. I was initially impressed, and in- 
clined to agree with the author. Then an 
attorney of my acquaintance undertook a 
very high profile case. In light of this attor- 
ney’s experience, I have to question some 
of what was said, or more properly, some 
of what was omitted. While the advice on 
how to speak to reporters is sound, there 
is one significant question which should 
have been set forth for careful considera- 
tion before anything else: Would speaking 
to the press further the. client’s interests? 
Mr. Bresler apparently assumes this will 
always be the case. This is not always true. 

My attorney acquaintance undertook 
representation in a highly controversial 
matter which generated strong responses 
in’ a community where his client was 
obliged to take a highly unpopular posi- 
tion. The interests of the client were best 
served by handling the matter quietly, 
rather than by allowing it to become the 
cause celebre which the press sought to 
make of it. Such attention only slowed 
things down by creating an illusion that 
the matter was unique and precedent set- 
ting, when in fact, it was neither. 

There are cases which are fought quite 
well in the press. Many litigants have 
found this approach quite useful. But in 
considering whether, and how much, to 
talk to the press, an attorney must con- 
sider whether such attention really serves 
the client’s interests. While Oliver North 
and his attorney, for instance, serve Mr. 
North’s needs by making him a champion 
of his cause (whatever it may be), others 
have causes thrust upon them. They may 
not want to become spokesmen for a cause 
or desire the attention which it attracts. 
The attorney who does not recognize and 
consider this before speaking to the press 
is massaging his ego at his client’s expense. 

STEVEN ROLODNY 
Bronx, N.Y. 


Case of the Mistaken Writer 

I had to smile when I saw the poem 
“Case in Point” in the Lawyer at Large col- 
umn (Feb.), attributed to the president of 
the Coral Gables Bar. 

Truthfully, the poem isn’t that great; in 
fact, I think it’s pretty dumb. Wait a min- 
ute, you say; what makes me such an ex- 
pert? Because the poem wasn’t written by 


anyone from Coral Gables; it was written 
by that eminent, but modest, legal scholar 
from Jacksonville—me! In fact, it first ap- 
peared in the May 1987 issue of The 
Florida Bar Journal. 

So although my poetry is getting verse 
and verse, I hope my esteemed brethren in 
Coral Gables will henceforth write their 
own dumb poems. 

Or at least send me a new typewriter 
ribbon. 

EDWARD SIEGEL 
Jacksonville 


Editor’s note: When accuracy is all it 
should take, we apologize for our mistake. 


Background History 
In the October 1988 issue of the Journal, 


‘the tenor of Thomas Logue’s article on the 


“Building Blocks” of the “American” Con- 
stitution is best reflected in the black-face 
editorial repetition of his conclusion that 
“The English civil war between Crown and 
Parliament actually generated the basic 
principles of law that make up the U.S. 
Constitution.” At best, his article reflects 
the all too common anglophile introspec- 
tive generated at the typical U.S. law 
school. At worst, it reflects shallow. schol- 
arship not worthy of the Constitution Bi- 
centennial Commission flag. 

For a complete exposition of the “build- 
ing blocks” of our constitution, one should 
at least acknowledge that “the basic princi- 
ples” of law and government that appear 
in the Constitution were not only not in- 
vented by the American founders, but nei- 
ther were they original with our English 
forebears. Without going back to Greek 
and Roman contributions, we should at 
least acknowledge that all modern philoso- 
phers from Blackstone through Mon- 
tesquieu, Rousseau, Locke and others who 
studied the law of the times, including the 
original framers of our Constitution, were 
directly or indirectly confronted with and 
referred to original concepts of govern- 
ment set forth in the most influential and 
liberal political discourse of the time; “De 
Optimo Senatore,” by the polish prelate, 
Lawrence Grzymala Goslicki. 

The work was first published by the fa- 
mous Aldine Press, in Venice in 1568. It 
soon gained an Italian translation and was 
republished in Basel, Switzerland, in 1593. 
According to Benedict Markowski, archi- 
vist of the Burton Historical Collection, 
Detroit Public Library, the work was trans- 
lated into English and published in Lon- 
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don in 1598, 1607 and again in 1733-under 
the title of “The Accomplished Senator.” 
Even Shakespeare was influenced by the 
work to create the character Polonius, the. 
shrewd and practical councillor to the Dan- 
ish king. Goslicki later became the bishop 
of Poznan and chancellor to three Polish 
kings during a period when the democratic 
Commonwealth of Poland and Lithuania 
extended from the Baltic to the Black Sea. 

Those concepts not only influenced the 
framers of our Constitution, but they were 
instrumental in the later development of 
parliamentary governments throughout 
Europe and in England. They were also em- 
bodied in the May 3, 1791 constitution of 
Poland. I write not so much to criticize, 
as to suggest that lawyers, at least, whether 
anglophile or anglophobe, should be aware 
that the basic principles of law and govern- 
ment that appear in our Constitution did 
not originate with our English forebears. 
Indeed, the background history is fascinat- 
ing and instructive. 

JEROME F. KRAMER 

St. Petersburg 


System Is Broken 

Except for some breast beating over the 
“victory” of The Florida Bar in its role of 
defeating Amendment 10, I believe that 
President Liles made several very impor- 
tant observations and recommendations 
concerning the present liability crisis in the 
President’s Page of the Journal, January 
1989. I admire his candor and courage in 
tackling this issue and searching for solu- 
tions, some of which are controversial 
within the legal profession. 

His appraisal, identifying the defeat of 
Amendment 10 as the voters’ focused. re- 
sponse to a specific option to resolve this. 
crisis and not as a mandate for mainte- 
nance of the status quo is right on target. 

Most recent public opinion surveys con- 
firm a general disgust and contempt for 
our legal system and the profession’s role 
in it. These feelings are based on the ob- 
served abuses and excesses of our civil and 
criminal courts. It is felt that these are mani- 
fest and fed by attorneys’ solicitations. 

As pointed out, a driving force behind 
lawyer advertising is the referral and con- 
tingency fee system. Such commercial ap- 
peals lower the esteem of the profession 
and encourage frivolous litigation. 

With the recommended reductions in 
these transaction costs plaintiffs would re- 
cover a larger percentage of their losses. 
There would be an immense savings to so- 
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ciety in the cost and availability of neces- 
sary products and services as the result of 
a reduction in the number of nuisance 
suits. Access to the courts would be 
protected. The attorney actually responsi- 
ble for discovery and litigation of a case 
would receive adequate and appropriate 
compensation. 

The one, clear lesson to be learned from 
the recent Amendment 10 campaign was 
that the present court system is broken and 
needs to be fixed. In addition, the voters 
are fed up with doctors and lawyers point- 
ing fingers at each other as responsible for 
the liability crisis, and are demanding 
that we instead point in the direction of 
reasonable, meaningful solutions. Your 
“President’s Page” is a major step in that 
direction. 

Kevin M. McAu.iFrE, M.D. 
Jacksonville 


No Disclosure Law Will 
Stop Art Criminals : 

In The Florida Bar Journal for January, 
1989, a well-laboured proposal was made 
by Perwin and Mastin on how to curb or 
control modern art frauds. Having once at- 
tempted myself to help make a similar law 
in New York that would work (and having 
finally given up the job as hopeless to cod- 
ify), one hates to see Florida try to stop a 
worldwide conflagration with one more in- 
adequate law that is merely grist for the 
defense lawyers’ mills. 

One cannot regulate art frauds today by 
antiquated specifications or demands for 
more “disclosures” which are now being 
printed wholesale. Having powerlessly 
watched the vast Dali frauds grow from a 
simple, legitimate beginning in 1963 into a 
multi-billion dollar industry, I learned 
from hundreds of aggrieved art investors 
that NO disclosure law will ever curb the 
clever, glib rapacious makers and sellers of 
modern art reproductions. 

Our files at the Dali Museum bulge with 
“certificates of authenticity” which are self- 
serving only to the dealers, and which are, 
of course worthless. So what can be done 
to stop the art gangsters, and prevent them 
from preying on the naive greed of art 
investors—people who are primarily specu- 
lators and not real art lovers? The simple 
-answer is nothing if one follows along the 
classic—and ineffective—lines of the recent 
article by Perwin and Mastin. 

Today, where “fine art editions” run into 
the tens of thousands, it should be obvious 
that the euphemistic day of “multiple origi- 
nals” (sic) is over. The last 15 years have 
incontrovertibly proven this point. With re- 


productions of Dali paintings running into 
the millions—and the take of his exploiters 
into the billions of dollars, there is only 
one sure way out for those lawmakers who 
wish to protect the public. 

So, forget about the artist, the printer 
and all the countless methods and techni- 
calities of reproductions. These have been 
hazardous shoals that wrecked many an ear- 
nest prosecutor’s case. So far, no law, no 
matter how complex and specific has yet 
proven adequate to get the art crooks con- 
victed, except one. That is the ultra-simple, 
loophole free, one sentence statute of New 
Mexico that led to the conviction of the 
notorious Caven brothers for misrepresen- 
tation at point of sale. .. . 

My first advice to a complaining art vic- 
tim is to endeavor to get his money back 
from the dealer who hooked him. If a full 
refund is refused, it clearly proves that no 
real value is attached to the “art” because 
no secondary market exists for it. No dis- 
closure law can ever correct this fact. But 
New Mexico has shown us how art gang- 
sters can be brought to justice. Thus my 
conclusion is a very simple one. . . . It was 
in New Mexico, with its one sentence law 
that stopped two of the cleverest art crooks 
dead in their tracks. This law simply makes 
it a crime, a criminal offense to misrepre- 
sent something (anything) and to accept 
money for it period. . . . 

It is suggested that a simple no loophole 
law such as that of New Mexico is the way 
to curb the unprincipled art dealers and 
their unscrupulous suppliers. So stay away 
from all the mystiques of printing, casting 
etc. and make misrepresentation of any- 
thing for money an actionable criminal 
fraud and the art rackets will end. . . . 


A. REYNOLDS MorsE 
The Salvador Dali Foundation, Inc. 
St. Petersburg 


Advertising, Solicitation Bring 
Disrespect 

I have just read the President’s Page of 
The Florida Bar Journal of February 1989 
concerning professionalism, advertising 
and solicitation. 

The article stated: 
The problem is that we must return to the ba- 
sics. I honestly believe that the day will come 
when the United States Supreme Court retreats 
from its position on both advertising and solici- 
tation. 

My comment as to your observation is 


that by the time the Supreme Court gets 
around to retreating from its position, the 
tattered and torn reputation of the legal pro- 
fession will have disappeared in the morass 
of advertisements and solicitations. 
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I have been practicing law for over 40 
years in Florida and it really hurts me and 
those like me to see what has happened to 
the legal profession during the last number 
of years. I can truthfully say that there are 
times when I am not very proud to state 
that I am a “lawyer” because of what we 
have done to our professional reputation. 

I believe that one of the main and under- 
lying causes for our difficulties is the fact 
that we swung wide the gates of advertise- 
ment and solicitation for all lawyers to 
walk through and conduct themselves in a 
way totally unprofessional and in a way to 
demean the profession and cause a lack of 
respect on behalf of the public for the law, 
the judiciary, and the “officers of the 
court.” 

It is my belief that too many lawyers and 
judges have lost sight of the fundamental 
principles outlined at 4 Fla. Jur. 2d 163, 
164, §1, 2 and 3. The Supreme Court of 
the United States lost sight of these princi- 
ples and overlooked the fact that tradition- 
ally lawyers are “officers of the court” 
when the court rendered its opinion regard- 
ing advertisements and solicitation by the 
“officers of the court.” 

By overlooking the fact that lawyers are 
“officers of the court,” the Supreme Court 
further failed to consider that the conduct 
of the lawyers directly affects the reputa- 
tion of all the courts in the entire judicial 
system and how the people regard the 
“Law.” 

Advertising and solicitation has brought 
about disrespect for lawyers and, in my 
opinion, in general, a public disrespect for 
the law and for the courts themselves. 

Too many lawyers simply do not con- 
duct themselves as professionals and do 
not conduct themselves in the high degree 
of professional conduct that is absolutely 
essential for the administration of justice 
and for the respect of the people for the 
judiciary and for the iaw. 

It is long past the time when this matter 
shall be addressed forcefully and directly. 
It is long past time for this matter to be 
reexamined and it is suggested and re- 
quested that the Supreme Court of Florida 
be petitioned by the Bar to enact a rule 
which states simply: 

Advertisements and solicitations by attorneys 
in the practice of their profession are strictly 
forbidden excepting only for a listing of their 
names, their addresses and their telephone num- 
bers in Martindale Hubbell Law Directory, or 
a substantially similar national law directory, 
and the local telephone directory in the county 
or counties in which their offices are located. 

ADRIAN S. BACON 
St. Petersburg 
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by Mark F. Lewis 


f there is one thing on which virtually 
all Floridians agree it is the fact that 
this state will continue to “enjoy” a 
steady building surge. Residents are al- 
ready concerned about whether the state’s 
roads, schools and natural resources can 
support the continued influx of population 
that has spurred this building boom. 

Another problem that has arisen is the 
presence of building contractors who do 
not live up to their promises, in particular 
those who receive payment for a specific 
project but who do not use the proceeds 
to pay subcontractors. The subcontractors 
place mechanics’ liens on the real property 
with the result that in many cases the home- 
owner is forced either to pay twice for the 
same job or else risk foreclosure. 

The Florida Legislature has sought to 
remedy this evil through the enactment 
and refinement of a number of criminal 
laws. But these statutes have not achieved 
the results the drafters had hoped. This ar- 
ticle will examine the reasons why formi- 
dable obstacles exist in successful criminal 
prosecutions under these laws. 

F.S. §713.34, as originally drafted in 
1935 as §84.07, provides, in pertinent part, 


Realit 


Criminal 
Misapplication 
Construction 


that any contracting entity that procures a 
loan secured by a mortgage on real prop- 
erty and who represents that the proceeds 
are to be used for improvements on that 
property, is guilty of embezzlement if the 
proceeds are not so used and subcontrac- 
tors remain unpaid, provided that the con- 
tractor acted with the intent to defraud.! 
This statutory definition of “embezzle- 
ment” was apparently designed to circum- 
vent some of the problems inherent in prose- 
cutions brought under the common law 
definition as illustrated by the 40-year-old 
decision in Berney v. State, 38 So.2d 55 
(Fla. 1948). Berney had been paid money 
to purchase steel that was to be used in the 
construction of his victim’s building. He ab- 
sconded with the funds and was ultimately 
convicted of embezzlement. In reversing 
the conviction the Supreme Court of Flor- 
ida noted that there was no “taking of an- 
other person’s property” for the following 
reason: 


[T]he money paid over did not retain its char- 
acter as property of the prosecuting witness 
after it had been placed in the hands of the ap- 
pellant, but became, in law, the property of the 
appellant as partial payment on the contract. 
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But the question still arose as to whether 
the mere failure of a contractor to pay his 
subcontractors crossed the line into crimi- 
nal activity. In Munson v. State, 165 So.2d 
419,420 (Fla. 34 DCA 1964), the Third Dis- 
trict aptly noted that “proof of an unpaid 
creditor is not sufficient to sustain” the 
state’s burden of proving intent to defraud. 

The equation of nonpayment of subcon- 
tractors with embezzlement was also ques- 
tioned in the case of Ward v. Florida Real 
Estate Commission, 141 So.2d 811 (Fla. 2d 
DCA 1962). Ward had been president of 
a construction company that ran into fi- 
nancial difficulties and was not able to 
make payment to all subcontractors. The 
commission ruled that Ward was in viola- 
tion of the criminal statute and revoked his 
license, a revocation that was reversed by 
the Second District, which noted that no 
evidence was presented that indicated that 
Ward had diverted auy of the funds. In 
fact the evidence showed that Ward had in- 
fused the corporation with his personal as- 
sets in an effort to keep it afloat. 


The 1963 Amendment 

To help ease the prosecutor’s job of prov- 

ing criminal intent the legislature, in 1963, 
added the following language to the 
statute: 
Provided, however, that failure to pay for such 
labor, services or materials furnished for this spe- 
cific improvement after receipt of such pro- 
ceeds shall constitute prima facie evidence of 
intent to defraud. 

Despite the addition of this presump- 
tion, a question remained over the type of 
proof necessary to establish the showing of 
criminal intent. These problems are evident 
in the case of Mann v. State, 209 So.2d 
472 (Fla. Ist DCA 1968), cert. den., 225 
So.2d 524 (Fla. 1969). Mann was in the 
midst of building a number of projects 
when, due to some financial setbacks, he 
became unable to pay one of his suppliers 
and, as a result, he was convicted under the 
statute. The state produced no evidence to 
show that Mann diverted any sums to his 
own use. Because all of Mann’s incoming 
funds had been commingled and payments 
to subcontractors had been made on run- 
ning accounts the court found that “any 
prima facie evidence of intent to defraud 
[was] nil in this case.” Jd. at 474. 

The most thorough decision relating to 
this statute was rendered by the Fourth Dis- 
trict in the case of Youngker v. State, 215 
So.2d 318 (Fla. 4th DCA 1968). Youngker 
had been convicted, inter alia, for his fail- 
ure to pay subcontractors after having 
been paid from the proceeds of a mort- 
gage. His convictions were reversed be- 


cause the evidence showed that the money 
obtained from the proceeds was used to 
pay a judgment that had been obtained by 
one of the subcontractors, the court equat- 
ing this with a debt incurred to a subcon- 
tractor, and, thus, one for which payment 
was allowed. The court did, however, af- 
firm Youngker’s conviction for larceny 
from the bank based on false statements 
contained in lien waivers he signed as a pre- 
requisite to his obtaining draws from the 
mortgage loan. 

A conviction can stand, however, in 
those situations in which the money re- 
ceived by the builder could be directly 


Mark F. Lewis is an assistant state at- 
torney in the 13th Judicial Circuit, 
Tampa. He received his B.A., cum 
laude, from the State University of New 
York at Stony Brook in 1968 and J.D., 
with honors, from the University of Flor- 
ida in 1976. 


traced to payment to someone other than 
a subcontractor. For example, in Hutson 
v. State, 204 So.2d 357 (Fla. 2d DCA 
1967), cert. den., 214 So.2d 343 (Fla. 
1967), the trial court’s judgment of guilt 
was affirmed because the state had shown 
that the contractor had used the proceeds 
of the mortgage on the property to reim- 
burse himself for the payments he made to 
remove prior encumbrances from the 
property. 


Bankruptcy Court 
Interpretations 

The mechanics’ lien statute crops up in 
the bankruptcy setting when creditors seek 
to have debts owed to them declared non- 
dischargable in accordance with §523(a)(4) 
of the Bankruptcy Code, which exempts 
from discharge any debt “for fraud or de- 
falcation while acting in a fiduciary capac- 
ity, embezzlement, or larceny.” While not 
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binding on Florida criminal courts, deci- 
sions of these courts can be persuasive in 
determining the proper interpretation of 
the statute. Unfortunately two bankruptcy 
courts sitting in Florida have reached dif- 
ferent results. 

In the case of In Re Snellgrove, 15 B.R. 
149, 150 (Bkrtcy. S.D.Fla. 1981), the court 
relied on the wording of the Florida statute 
in holding that a debtor who diverted 
funds from one construction project to 
make payments on another was guilty of 
embezzlement and, as a result, could not 
have the debts to the subcontractor dis- 
charged in spite of the fact that there was 
no evidence “that the debtors individually 
received any personal benefit directly or in- 
directly from any part of the diverted 
funds.” 

But a contrary result was reached by a 
bankruptcy court sitting in the Middle Dis- 
trict.2 In denying the claim of a surety on 
a construction project the court stated: 

The record is totally devoid of any proof of 
fraudulent intent. Instead, the debtor has testi- 
fied that he sought a higher return on his 
money and that he needed to use the construc- 
tion proceeds to pay off other debts. While an 
inference may be drawn from these actions that 
he intended to benefit some creditors at the ex- 


pense of others, this hardly amounts to clear 
and convincing evidence of fraudulent intent. 


The Constitutional Problem 

This process of equating unpaid subcon- 
tractors with intent to defraud was at the 
heart of an ultimately successful constitu- 
tional attack on the statute. This challenge 
was first rejected in 1981 when an ex- 
tremely divided Florida Supreme Court 
decided State v. Ferrari, 398 So.2d 804 
(Fla. 1981). By a bare majority, the court 
upheld the validity of the statute. It ruled 
that the presumption added in 1963 was per- 
missive in nature and, as a result, the state 
was not improperly relieved of the burden 
it carries in all criminal cases, that of estab- 
lishing each and every element of the 
crime. It also ruled that there was a 
[R]ational relationship between the proven fact 
that material and labor costs remain unpaid af- 
ter an advance of contract funds, and the 
presumed fact that the contractor intends to de- 
fraud. Those contractors who intend to defraud 
their clients must to some degree incur material 
and labor debts in order to keep up a minimal 
level of activity on the job and extract subse- 
quent contract draws. Clearly such an embez- 
zlement scheme would be fruitless if the con- 


tractor in fact paid all costs incurred on the job 
out of the funds received. 


Id. at 807. 

But three justices thought differently and 
challenged the factual basis underlying the 
presumption. In an eloquent dissent 
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authored by Justice Sundberg they noted 
that contractors treat receipts as “fungible 
for purposes of defraying labor and mate- 
rial costs in subdivision developments.” Jd. 
at 808. The need to buy materials in bulk 
in order to cut costs also undermines the 
statute’s directive that costs for one project 
must be paid out of funds received from 
that very same project. Resorting to a com- 
mon sense argument, the dissent went on 
to state its opinion regarding the question- 
able foundation on which the presumption 
was based: 

No contractor has felt obligated to match up 
invoices for each job contracted — on a trust 
accounting, “collect-on-delivery” basis — any- 
more than the local haberdasher has felt bound 
to apply a customer’s layaway payment against 
the invoice for the particular three-piece suit 
selected. 

Id. at 809. 

Opponents of the statute fared better in 
federal court when, in Miller v. Norvell, 
775 F.2d 1572,1575 (11th Cir. 1985), the 
llth Circuit ruled that the statute did in 
fact create an unconstitutional mandatory 
presumption which could mislead a juror 
into believing that he was obligated to find 
that the defendant had acted with intent to 
defraud unless he produced evidence to the 
contrary. More importantly for our analy- 
sis the court went on to hold that because 
the conclusion that a contractor has fraudu- 
lent intent does not necessarily follow from 
the fact of unpaid creditors, the inference 
could not be upheld even if it were deemed 


“permissive.” 
The Legislative Response 


Bowing to this constitutional attack, the 

Florida Legislature responded in 1987 by 
amending the presumptive language origi- 
nally added in 1963. This last section of 
§713.34 now reads: 
[P]rovided, however, that a person’s intent to 
defraud may be presumed upon his failure to 
pay for such labor, services or materials fur- 
nished for this specific improvement upon 
receiving such loan. 

Even as reworded, this presumption may 
still be open to a successful challenge, its 
validity to depend on whether the pre- 
sumed fact of intent more likely than not 
flows from the facts of nonpayment of sub- 
contractors as established at trial.4 As 
indicated, the Norvell decision indicates 
that the 11th Circuit would be amenable 
to rule against the statute’s constitutional- 
ity even as reworded. 

In addition to its attempt to conform 
§713.34 to constitutional standards, the leg- 
islature in 1987 also added two sections to 
Ch. 713 in an effort to improve the posi- 
tion of those persons victimized by contrac- 


tors’ misappropriation of funds. Unfortu- 
nately, in the very next year it severely 
limited the wording of one section and re- 
moved the second entirely. A new first 
degree misdemeanor, §713.345, was cre- 
ated which made the contractor criminally 
liable if, after he received payment on a con- 
tract, he did not pay subcontractors for 
work they had already performed. Unlike 
the felony statute, the procuring of a mort- 
gage or other encumbrance on the prop- 
erty is not an element of the offense. 
Another significant difference was the fact 
that intent to defraud need not be proved 
by the prosecutor in order to obtain a 
conviction.5 

The 1988 revision made significant 
changes in the misdemeanor statute. It re- 
quired that before a conviction could be 
obtained the state would have to prove 
that the failure of the contractor to comply 
with the statute was knowing and inten- 
tional. It also provided a defense based on 
“a bona fide dispute regarding the amount 
due, if any, for such services, labor, or ma- 
terials.” It further restricted the operation 
of the law to what are commonly known 
as retention funds. The session law creat- 
ing the current misdemeanor statute, 
which indicates the substantial amend- 
ments made to the law passed in 1987, is 
set out in the footnotes.® 

The 1987 Legislature also enacted 
§713.347, which could have been the most 
effective weapon in the prosecutor’s arse- 
nal. In an apparent effort to create by 
statute what could not otherwise be pre- 
sumed, this law provided that a contractor 
who receives funds that were owed to a sub- 
contractor must hold such funds in trust, 
“and shall not use the funds for any other 
purpose.” It was repealed during the fol- 
lowing session, effective October 1, 1988. 
This elimination of the trust concept for 
construction funds is particularly trouble- 
some since it severely limits the prosecu- , 
tor’s ability to prove that money was 
improperly diverted. In striking down this 
trust requirement, the legislature may have 
been persuaded by Justice Sundberg’s “hab- 
erdasher” theory.’ It may also have consid- 
ered the First District’s earlier opinion in 
Mann v. State that it is “completely im- 
practical, if not impossible for a building 
contractor to contract for work on more 
than one house at a time and pay for any- 
thing without being in violation” of the 
statute.® 

The problem of proving diversion of 
funds in the absence of a trust has also 
been demonstrated in a bankruptcy case al- ° 
ready examined, when the court rejected 
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an argument that a construction company 
had committed defalcation while acting in 
a fiduciary capacity since “a statute 
[§713.34] which makes the act of misap- 
propriating funds a crime, without requir- 
ing those funds to be segregated at the 
outset, is insufficient to create a trust.” 

This lack of a trust requirement has not 
only hampered prosecutors and creditors 
in bankruptcy proceedings, but it has also 
prevented persons who are owed money on 
construction projects to block setoffs made 
by the contractor’s bank against the latter’s 
account when the contractor has failed to 
live up to other unrelated obligations owed 
to the bank.!° As the Fourth District has 
stated in Aetna Casualty and Surety Co. 
v. Bank of Palm Beach, 373 So.2d 687, 688 
(Fla. 4th DCA 1979): 


Could we walk into the bank and by saying, 
“we are owed money by the construction com- 
pany so do not honor any of their checks pay- 
able to anyone else and especially do not exer- 
cise any set-off rights that you have” thereby 
freeze all funds in a general account over which 
we have no control and on whick our names 
do not appear? We think not.!! 


Conclusion 

Taking into account all the case law and 
amendments, the criminal misapplication 
statutes have hardly changed in any signifi- 
cant manner since they were first imple- 
mented in 1935, and the relief that they 


have provided is more illusory than real. 
While these statutes may have removed the 
problem of proving a “taking” of another’s 
property, they have done little to alleviate 
the state’s burden of proving criminal in- 
tent. Without the aid of a trust require- 
ment, it is doubtful that any prosecution 
utilizing these statutes can succeed unless 
the state can clearly show that the money 
was diverted for the personal use of the con- 
tractor, and not that it was merely applied 
to the payment of expenses incurred on 
other jobs, or even to the contractor’s over- 
head.0 


'The basic statute, absent the presumptions 
to be discussed, reads as follows: "Any person, 
firm, corporation or agent, officer or employee 
thereof who procures a loan secured by mort- 
gage or other encumbrance on real property, 
representing that the net proceeds thereof are 
to be used for the purpose of improving such 
real property and who, with intent to defraud, 
shall use the net proceeds ... or any part 
thereof for any other purpose than to pay for 
labor and services performed on, or material fur- 
nished for, this specific improvement, while any 
amount of which he has received notice of non- 
payment ... remains unpaid, shall be guilty 
of embezzlement. . . .” 

2In Re Kelley, 84 B.R. 225, 231 (Bkrtcy. 
M.D. Fla. 1988) [Emphasis supplied] . 

3 The court did note in dicta, however, that 
it may have ruled differently had the plaintiff 
been a materialman instead of a surety, since 
the Florida Legislature had provided those per- 


sons with special protection by virtue of the 
statute. 

4County Court of Ulster County v. Allen, 
442 U.S. 140 (1979). 


5 Staff Analysis, House of Representatives, 
Committee on Judiciary, Bill #CS/SB 720, p.2 

6“(1)(a) A person, firm, or corporation, or 
an agent, officer, or employee thereof, who re- 
ceives any payment on account of improving 
real property must apply such portion the pro- 
ceeds of any such payment to the payment of 
all amounts then due and owing owed for 
services and labor which were performed on, 
or materials which were furnished for, such 
improvement prior to receipt of the payment. 
This paragraph does not prevent any person 
from withholding any payment, or any part of 
a payment, in accordance with the terms of a 
contract for services, labor, or materials, or 
pursuant to a bona fide dispute regarding the 
amount due, if any, for such services, labor, or 
materials. 

(b) Any person who knowingly and 
intentionally fails to comply with the require- 
ments of paragraph (a) is guilty of a misde- 
meanor of the first degree, punishable as pro- 
vided in s.775.082, s.775.083, or s. 775.084.” Ch. 
88-397 §7 Laws of Fla. 

7 Supra p. 7. 

8 Supra p. 3, at 474. 

9In Re Kelly, 84 B.R. 225,230 [Emphasis 
supplied]. 

10 As a general rule a bank has no right to 
set-off if it has actual or constructive knowl- 
edge of a third party’s interest in the funds. 
Aetna Cas. & Sur. Co. v. Atlantic National 
Bank, 430 F.2d 574 (Sth Cir. 1970). 

'! See also Northside Bank of Tampa v. Elec- 


trical Enterprises, Inc., 353 So.2d 927 (Fla. 2d 
D.C.A. 1978). 


EXECUTIVE DIRECTIONS 


(Continued from page 6) 


it has credibility. However, the flip side is 
that other contrary sources are ferreted out 
by reporters to give the story “balance.” 
The reporters and the editors control the 
message; they are the gatekeepers of infor- 
mation. We can simply do the best we can 
to be credible, professional, and earn their 
respect and attention. But obviously, the le- 
gal profession’s agenda is not necessarily 
the journalists’. Nor should it be! 
However, through paid media place- 
ments, the advertiser controls the message 
and the format. Through the advertising 
medium, the advertiser goes directly to the 
people with the exact message that is 


wanted to be conveyed. If done well, the 
predictable results can almost be assured. 

So the questions now become: Can the 
Bar afford to pay for media access to the 
public? Can the Bar afford not to pay for 
media access to the public? 

In May 1985, Hill and Knowlton in their 
Communications Audit of The Florida 
Bar, recommended that the Bar adopt an 
umbrella theme and begin a statewide ad- 
vertising program. The Report of the 
Special Commission on Access to the Le- 
gal System in June 1985 recommended the 
Bar develop an effective advertising pro- 
gram for lawyer referral in particular. The 
Long Range Planning Committee’s Report 
‘84 recommends an advertising program to 
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promote consumer information. 

But most importantly, in the Member- 
ship Attitude Survey in 1984, when asked 
how you felt about “some form of institu- 
tional advertising campaign to highlight 
the positive aspects of The Florida Bar and 
its individual members, generally two- 
thirds of you indicated such a program 
worthwhile. 

With the stepped-up attacks on the pro- 
fession through proposed legislation and 
constitutional amendments, we could very 
well use unadulterated direct popular ap- 
peals through advertising—along with 
responsible and responsive reform and pro- 
fessional public information efforts. 

Think about it? Your Bar leaders are.0 


q 
| q 
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Special Corrections Districts: 
A Solution to State 


VIEWPOINT 


Prison Overcrowding? 


mericans are among the most in- 
novative persons on the planet 

when it comes to establishing 

forms of local government. The 
one which most abounds — the special dis- 
trict — far outnumbers our counties and 
municipalities. Though, as someone has 
said, “The least known and least under- 
stood” of America’s governments, special 
districts have proliferated until there are 
now tens of thousands of them in the sev- 
eral states in every kind of environment — 
rural, urban and suburban. They exist not 
only for schools, the most common type, 
but for purposes as diverse as fire protec- 
tion and flood control, cemeteries and 
street lighting, drainage and housing, mos- 
quito abatement and bridge construction, 
libraries and parks, hospitals and high- 
ways, soil and water conservation and 
irrigation and weed control. 

Not until now, to our knowledge, has 
the special district form of governance 
been suggested for prisons. That is what 
we propose — special districts established 
for the construction and operation of cor- 
rectional facilities dedicated to the incar- 
ceration and rehabilitation of third degree 
felons and perhaps certain of the nonvio- 
lent second degree felony offenders who 
would otherwise be housed in already over- 
crowded state prisons. The districts we 
advocate would be overseen by boards ap- 
pointed from a representative array of 
officials and citizens, managed by special- 
ists in corrections, constrained by state- 
wide standards adopted and monitored by 
the Department of Corrections and, not 
least important in all of this, financed by 
an ad valorem tax on taxable property 


by Charles E. Miner, Jr. 
and Laurin A. Wollan, Jr. 


within the district but not to exceed one 
mill.! We will divide the proposal into four 
parts: establishment, governance, financing 
and operation. Thereafter, a short sum- 
mary will conclude this article. 


Establishment 

Under our proposal, each of Florida’s 20 
judicial circuits would be designated by stat- 
ute a special corrections district. The pow- 
ers and duties of the governing bodies 
would include those normally accorded gov- 
erning boards of special districts including 
the power to issue bonds and the power 
of eminent domain. All correctional activi- 
ties — institutions and programs? —would 
be placed under the jurisdiction of the dis- 
trict and the governance of its board ex- 
cept for the operation of county jails and 
those correctional activities associated with 
the release, supervision and other functions 
pertaining to misdemeanor offenders. 


Since no felony-sentenced prisoner would, 
after the construction of district detention 
facilities, be permitted to do his time in the 
county jail, those facilities could return to 
their intended use — to house misdemean- 
ants and those persons awaiting hearing or 
trial in connection with misdemeanors and 
felonies. 


Governance 

Corrections districts would be presided 
over by boards of corrections commission- 
ers appointed by the governor much the 
same as are members of the governing 
boards of community colleges, water man- 
agement districts and the like. The number 
of commissioners of each district would 
vary from three to perhaps seven depend- 
ing on such factors as geographical size, 
population and the projected number of in- 
mates to be housed in district facilities. 
District governing boards would operate un- 
der rules adopted by the Department of 
Corrections. Compliance would be moni- 
tored by the department to ensure the 
maintenance of adequate quality and stan- 
dards consistent with a statewide correc- 
tions consensus. 

Within the framework of state-man- 
dated standards and the requirements of 
law, district governing bodies would exer- 
cise discretion in a variety of areas such as 
the construction, acquisition and use of dis- 
trict detention facilities, the levy of millage 
above that uniform levy which will be re- 
quired by law of all districts, the hiring of 
personnel and the types and levels of reha- 
bilitation programs appropriate for the 
target inmate population but not required 
by law. 
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Financing 

If, but only if, Florida’s citizens approve 
a constitutional amendment in a statewide 
referendum, the activities of special correc- 
tions districts will be wholly funded by an 
ad valorem tax levied in each district. This 
levy could not exceed one mill on the com- 
bined taxable property in the counties 
within the district. 

Since detention facilities cannot be occu- 
pied before they are constructed or other- 
wise acquired, the funds generated from 
the first year’s tax levy would be used for 
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the construction of a mix of dormitory and 
work-camp beds at an estimated cost of 
$11,600 per bed.* Historically, the number 
of third and nonviolent second degree fel- 
ons committed to the state prison system 
each year approximates more than 40 per- 
cent of total prison admissions.° In the 
fiscal year ending in June of 1988, slightly 
more than 30,000 inmates were committed 
to state prison.® For the purpose of illus- 
tration, if one assumes that 14,000 of those 
felons committed to state prison during the 
1987-88 fiscal year were within the inmate 
population targeted in this proposal, facili- 
ties such as we suggest could be con- 
structed for $162,500,000 which would 
require a uniform millage levy in each dis- 
trict of slightly over four-tenths of a mill.’ 
Such a levy on a home worth $75,000 with 
a $25,000 homestead exemption would 
add $20 to the tax bill of the owner. 

When all district correctional facilities 
are constructed and assuming the same 
14,000 inmates will be housed in them. at 
a cost of $35 per day per inmate, a uniform 
tax levy of not quite half a mill would gen- 
erate the $178,850,000 required to main- 
tain the target inmate population. The cost 
to the above taxpayer would be $23.65. 

Because Florida’s legislature has long 
since successfully demonstrated inventive- 
ness in public school finance, we have 
borrowed some of the desirable features of 
the Florida Education Finance Program 
and integrated them into the financing pack- 
age we propose. In formulating this plan, 
it appeared to us that four factors should 
be clearly reflected. First, we believe it to 
be absolutely essential that Florida’s citi- 
zens be assured that tax revenues gener- 
ated to support special corrections districts 
will be used only for corrections and reha- 
bilitative purposes. Second, it cannot be 
questioned that some districts are “prop- 
erty poor” in relation to the number of 
targeted felony offenders they now send to 
state prison. Third, the commission of 
crimes transcends artificial geographic 
boundaries in that the law abiding citizen 
who resides in, say, Sarasota County can 
be “ripped off,” as they say, by a miscreant 
who nominally resides. in Duval County or 
Broward County just the same as he can 
be victimized by a homegrown felon. 
Lastly, the tax impact per fractional mill 
of tax levied should fall equally among simi- 
larly situated taxpayers; that is, the owner 
of the $75,000 home in Key West should 
pay no more to provide basic support of 
district facilities than should his counter- 
part in Orlando or Panama City. 

For lack of a more descriptive term, we 
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refer to the financing portion of our pro- 
posal as the mutual assistance corrections 
finance program. It is, in sum, both a mu- 
tual assistance pact between the citizens of 
the several special districts and a partner- 
ship with the state, the purpose of which 
is to relieve the state prison system of the 
lesser felons who now occupy more than 
40 percent of available state prison beds. 
In return, it is intended that the state 
should utilize its resources to deal appro- 
priately with the more hardened violent 
offenders, many of whom often escape just 
punishment because there is no room for 
them in the “inn.” 

The financing scenario we envision 
would go something liké this. At some 
given point in time prior to the construc- 
tion of district detention facilities, the state 
Criminal Justice Estimating Conference, 
based upon historical data and current 
trends, would certify to the Department of 
Corrections the number of felons in the tar- 
get population likely to be sent to state 
prison during a given period of time in the 
future. Once this number is: derived, it is 
multiplied by a per bed cost to get the cost 
of construction. Once this figure is known 
it remains but to determine what millage 
rate within the one mill limitation is neces- 
sary to generate sufficient revenues to 
finance construction. Whatever millage 
rate determined to be necessary then be- 
comes each district’s required effort. To 
illustrate: Assume a total target population 
of 15,000 inmates and a per bed cost of 
construction of $11,600. Construction 
costs would amount to $174,000,000. 

A tax rate of slightly under one half mill 
applied to the combined tax bases of the 
districts of $378 billion would raise the reve- 
nues necessary to cover the cost of construc- 
tion. Thus, the approximately one-half 
mill becomes the rate of taxation which the 
governing body in each district must levy 
against the tax base of the district. 

All construction money generated in 
each district would be deposited in a cen- 
tral construction trust fund and parceled 
out to each district based upon the pro- 
jected number of target inmates from that 
district. 

To operate district facilities, the same 
mathematical exercise is indulged. The to- 
tal inmate number is multiplied by the per 
diem operating cost. An operating cost fig- 
ure is derived and the necessary millage 
rate calculated, which rate becomes each 
district’s required effort. Revenues realized 
from the tax levy would be deposited in a 
central operating trust.fund and made avail- 
able to the several districts on the same 
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basis as construction moneys. 

As can readily be seen, wholesale con- 
struction and operation never occur in the 
same year. It is thus highly unlikely that 
the one mill tax limit will ever be ap- 
proached for basic construction and opera- 
tion of these facilities. What is likely, 
however, is that the legislature may give 
the governing boards of each district some 
discretion to levy millage in excess of that 
required to operate a basic minimum pro- 
gram for the purpose of enhancing the 
quality and/or number of educational and 
rehabilitation opportunities available to 
the inmate population. If such discretion 
is afforded and exercised, the proceeds of 
any such levy over and above district re- 
quired effort but within the one mill cap 
would not be deposited in a central fund 
but would be used for the purpose of the 
levy in the district in which the revenues 
were generated. 

The financing method we suggest com- 
mends itself for a number of reasons. 
Florida is literally exploding at the seams 
in terms of growth. Projections of a popu- 
lation of 17.5 million residents by the year 
2010 are common. With population in- 
crease comes both increased crime as well 
as combined district tax base increase. It 
is not beyond probability that the taxing 
scheme we propose is that which best ad- 
dresses burgeoning growth in both popula- 
tion and crime. In this regard we need, 
perhaps, to remind ourselves that for 
many, many years property tax revenues 
have provided the basic wherewithal to pro- 
tect our persons and our property. 

To those who question a financing plan 
that would raise tax dollars in one district 
which may ultimately be spent in another, 
we say only that the object of this proposal 
can never be realized absent a cooperative 
effort by Florida citizens in all parts of the 
state. Every person in this state is the po- 
tential victim of every person inclined to 
commit crimes regardless of residence of vic- 
tim or victimizer. It is scant comfort to a 
victim that he suffered at the hands of some- 
one from another county, district, state or, 
indeed, country. 

To the taxpayer-owner of the average 
home who will foot the lion’s share of the 
bill for this program, we say that, if you 
agree to pay, this modest contribution to 
the security of your person and property 
will pay great dividends in terms of reha- 
bilitation and punishment in a corrections 
system where those desirable correctional 
objectives seem relegated to secondary im- 
portance by other considerations. You and 
those like you, for about the same number 


of dollars you would spend for burgers, 
fries and shakes for you, spouse and the 
kids during one night out at the Porcelain 
Room of the Royal Castle, can help re- 
store some semblance of order to a system 
wracked by chaos. 


Operation 

Under this proposal, when district facili- 
ties come on line, those persons convicted 
and sentenced to incarceration for third- 
degree felonies and selected nonviolent sec- 
ond-degree felonies would no longer be 
housed in the state prisons. Instead, they 
would be committed to a district detention 
center and housed in a secure dormitory 
type setting. The physical plant would also 
include “work-camp” beds. 

Operational procedures would be in 
large part determined by legislation and 
rules and regulations promulgated by the 
Department of Corrections but we would 
suggest the following. 

On admission, all new admittees would 
be classified as medium custody status in- 
mates eligible to earn minimum custody 
status. When minimum custody status is 
earned, the inmate would be assigned to a 
work-camp bed, thereby becoming eligible 


“I once bad a case where the 
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prosecution and the 
defense each filed their briefs on Crane’s. I found in favor 
of them both:” 


for work release. When employed, the in- 
mate would be expected to pay some 
amount to help defray the cost of his main- 
tenance. He would be required to pay 
court ordered restitution to his victim and 
provide support for his dependents. 

Even though sentenced for a lesser fel- 
ony, no inmate who had previously been 
convicted of a sex offense, drug dealing or 
any first degree, life or capital felony 
would be eligible for sentencing to a dis- 
trict facility no matter what the length of 
sentence imposed. Any inmate sentenced 
to a district detention center could be trans- 
ferred into the state system if he should 
become a management problem or persis- 
tently violate institutional rules and proce- 
dures. 

Unlike a good wine, many inmates are 
currently being released before their time 
has been served. The subject of an outpour- 
ing of public concern, this early release of 
inmates is due primarily to overgenerous 
gain time upon which, because of over- 
crowding, “administrative” gain time has 
been superimposed. While we do not coun- 
sel abolition of all gain time, we do suggest 
that an inmate should have to earn his re- 
lease before term. Indeed, that is a raison 
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detre for this overall proposal. When and 
if this plan sees the light of day, so-called 
“basic” and “administrative” gain time 
should fall by the wayside. The former, 
which can reduce a lawfully imposed sen- 
tence by one third is virtually awarded to 
an inmate if he is living and breathing 
when he checks into the reception and medi- 
cal center, notwithstanding that he may 
have just begun serving his sentence. 

The latter has resulted from lack of bed 
space which, if this program becomes a re- 
ality, will no longer be a valid concern. In 
the facilities we envision, what with educa- 
tional, vocational and other rehabilitation 
opportunities available, the watchwords 
should be “If you don’t know it, learn it! 
If you want out of here, earn it.” Old fash- 
ioned, perhaps, but Florida’s law abiding 
citizens deserve no less. 
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Corrections Rationale for 
Special Corrections Districts 

The correctional reasons that support 
this proposal are simple, for the most part 
rather obvious, and, we think, quite com- 
pelling. Quantitatively, it will remove from 
direct responsibility of the state prison sys- 
tem a substantial number of inmates, 
thereby making bed space available for the 
felons sentenced for more serious offenses 
who are arriving at Lake Butler in almost 
unprecedented numbers. 

By confining third and some second de- 
gree felony offenders to special district 
facilities, they will be closer to home, to 
families, to friends (not all of whom are 
“bad companions” from whom they must 
be separated), to former and potential em- 
ployers, to local education and vocational 
opportunities and to more familiar sur- 
roundings. The inmate population will be 
more manageable and more amenable to 
rehabilitative opportunities in institutions 
not so overwhelmed by sheer numbers that 
these “luxuries” must be sacrificed. 

This proposal separates inmates on the 
basis of seriousness of the crimes they com- 
mit, their careers in crime, their dangerous- 
ness both within the facility and later upon 
release and their probable receptiveness to 
rehabilitative, educational and vocational 
training programs. Because the target popu- 
lation and other felons are distinctive 
correctionally as well as criminally, we be- 
lieve these distinctions warrant the placing 
of facilities on a distinctive footing, geo- 
graphically, physically, operationally, 
administratively and programmatically. 

Hardly a day passes but what we read 
of another of Florida’s county jails that 
has exceeded the state imposed cap on the 
number of prisoners that may be lawfully 
and safely housed. Although pretrial de- 
tainees claim the great number of county 
jail beds, the problem in many counties is 
exacerbated by using their jails to house fel- 
ony-sentenced prisoners. As of December 
31, 1988, there were 4,128 of these inmates 
in Florida’s county jails. Under the plan 
we suggest, jails would be relieved of this 
category of inmate. 

Another feature of this proposal is that 
target inmates would do their time in the 
locale in which they committed their 
crimes. This would have the positive effect 
of reassuring a skeptical public that there 
is, in fact, punishment being meted out to 
offenders for their transgressions. 


Conclusion 
The prison overcrowding problem in 
Florida demands something more than 
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what has gone before. All persons knowl- 
edgeable in such matters concede that we 
cannot continue to tap state general reve- 
nue sources for more and more prison 
beds. There are other deserving and under- 
funded social programs competing for 
these same dollars. We unabashedly ac- 
knowledge that proposing the special dis- 
trict governance model for corrections is in- 
tended to redistribute the economic burden 
of corrections between the state and Flor- 
ida’s citizens who have demonstrated time 
and again that they are willing to make a 
modest additional investment in the secu- 
rity of their persons and property. The re- 
distribution of the burden of corrections 
itself is defensible, even desirable, forget- 
ting the heretofore unmined money source 
that forms the backbone of this 
proposal. 

It is important to remember that this 
plan does not impose one sou of additional 
tax on our citizens. Only they can decide 
whether they will be taxed for the purposes 
outlined. We do not maintain that what we 
are suggesting is complete and without 
fault but if, after informed public debate, 
Floridians turn thumbs down on this pro- 
posal, so be it and back to the drawing 
board. If we have done nothing more here 
than focus attention on the problem and 
spark the seeking out of lasting solutions, 
it will have been worth the effort.0 


' Like taxpayers generally, the authors do 
not relish the thought of paying additional 
taxes but they relish even less the thought of 
thousands of felons, some dangerous, being re- 
leased from prison before their sentences expire 
because of overcrowding. 

2 Whether community correctional centers, 
probation and restitution centers and other 
state-funded correctional programs would fall 
under the districts would be a matter of legisla- 
tive determination. 

3 Three commissioners could adequately 
serve Florida’s smallest judicial circuit, Monroe 
County. Five commissioners should suffice for 
the larger single county circuits such as Dade, 
Broward and Palm Beach. It may be desirable 
to name as many as seven in circuits such as the 
Third which comprises seven North Florida 
counties. 

4 Department of Corrections estimate, Feb- 
ruary 1989. 

5 Department of Corrections ANNUAL 
Report, 1978-1988. 

6 Department of Corrections ANNUAL 
Report for FY 1987-88. 

7 The combined taxable value of real and per- 
sonal property in the districts we propose 
amounted to $378,000,000,000 in 1988 and in- 
creases from 7% to 9% per year according to 
the Department of Revenue, Division of Ad Val- 
orem Taxation, 1989. 

8 Senate Committee on Corrections, Proba- 
tion and Parole, 1989. 
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As Hazardous Waste Liability Expands, 
“Second Parties” Face Liability in Association 
with Contaminated Realty 


azardous waste liability in Flor- 
ida is expanding. Federal, state 
and local laws and common 
law principles and decisions 
spin a growing liability web determining 
who must pay for the consequences of haz- 
ardous waste releases.! 

Previously nonliable persons (“second 
parties”) can be divided into three 
groups: (1) investors, fiduciaries and em- 
ployees of potentially liable parties; (2) 
successors-in-interest after property is con- 
taminated; and (3) professionals who 
render services during real estate transac- 
tions or hazardous waste cleanup 
projects. 

This article explores the potential liabili- 
ties of second parties and the need for 
them to evaluate whether they wish to par- 
ticipate in certain projects. By doing so, 


by J. Bruce Ehrenhaft 


they become “presumably or potentially 
liable parties or persons.” 

To make these decisions, second par- 
ties can utilize risk management pro- 
grams designed to limit or avoid liability. 


Who are “Second Parties”? 

“Second parties” are not the primary 
parties intended to bear liability under 
hazardous waste legislation. They also 
are not third party beneficiaries, such as 
the public. The second parties may get 
stuck in the middle. 

Four characteristics identify second 
parties: 

1. Except for those “successors-in- 
interest” more than one step removed 
from the pollution or “professionals” 
when sued in tort by injured members of 
the public, second parties may often 


stand in privity with polluters. Examples 
include employees, real estate buyers, 
and environmental consultants. 

2. Second parties usually enjoy no direct 
pecuniary benefit from the generation, 
transportation, storage or disposal of haz- 
ardous waste. The employee’s interest 
generally is in his job and wages earned. 
The successor-buyer, innocent of the act 
of waste dumping, gains financially only 
if the purchase price were significantly be- 
low market value. Consultants and other 
professionals also derive the indirect bene- 
fit of payment for services. 

3. Second parties, as mere agents, may 
lack control over illegal generation, trans- 
portation, dumping or storage of hazard- 
Ous waste. 

4. They may lack temporal connection 
with the generation, transportation, and 
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storage or disposal of hazardous waste. 
These acts may have been performed by 
others many years before the second party 
became connected with the contaminated 
property. 

Group | second parties (investors, fidu- 
ciaries, and employees) include corporate 
shareholders, officers and directors, man- 
agers and even at-will employees. Group 2 
(successors-in-interest) may include buyers, 
developers, lessees, sublessees, sublessors, 
and lenders. Group 3 second parties (pro- 
fessionals) include appraisers, real estate 
brokers, architects, environmental consult- 
ants, contractors, engineers, and attorneys. 


Developments Leading to 
Second Party Exposure 

Recent federal legislation and case law 
developed during the past several years in- 
dicate that expanded hazardous waste 
liability will fall largely upon second par- 
ties. This new legislation includes RCRA, 
CERCLA, and SARA. These acts, to- 
gether with relevant sections of TSCA, 
FIFRA, CWA, SDWA HMTA, SWDA, 
UST? as well as corresponding state? and 
local legislation and new case law, have re- 
defined the group of persons exposed to 
hazardous waste liability. Additional pre- 
sumably or potentially liable persons 
include owners or operators* of “facili- 
ties,”> not just those who generate or 
transport hazardous waste or cause its dis- 
charge into the environment. 


Obligations and Liabilities 
under Federal Laws 

RCRA operates “cradle to grave,” track- 
ing hazardous waste from its generation to 
safe disposal. Regulating transporters, gen- 
erators, and hazardous waste treatment, 
disposal, and storage facilities, its features 
include underground storage tank provi- 
sions,® control of “small quantity genera- 
tors,” required notice of hazardous waste 
activities,’ storage by permit,’ mandatory 
use of manifests, criteria for facility li- 
cense approval! and EPA inspection of 
facilities.!! 

RCRA imposes stiff penalties for com- 
pliance order violatiors!2 and for “know- 
ing” transportation of hazardous waste to 
unlicensed facilities, disposal without 
permits, and false statements on permit ap- 
plications.!3 These same violations when 
committed through inexcusable neglect or 
extreme indifference, and with knowledge 
of danger to human life or health, consti- 
tute the crime of “knowing endangerment” 
for which even greater penalties may be 
imposed.'4 


The EPA in its discretion may order 
such site monitoring, testing or analysis by 
a current owner or operator.!5 Previous 
owners may be fined for noncompliance. !6 

CERCLA or Superfund mandates 
hazardous waste site identification and pri- 
orities for cleanup. Federal response in 
accordance with the National Contingency 
Plan!’ includes efforts by a national re- 
sponse team that provides local assistance 
and oversees onsite activity.!8 

Three types of direct government-initi- 
ated and funded response are authorized:!9 
emergency “removal” actions,” long term 
“remedial” actions,2! and “planned remov- 
als.”22 Qualifying sites are given priority” 
for cleanup using Superfund monies.”4 
This fund25 was established to cover 
cleanup costs when “responsible persons or 
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parties” are insolvent, and/or to cover 
cleanup costs incurred by private and gov- 
ernmental parties who did not cause the 
pollution. To prevent fund depletion, gov- 
ernment recovery of costs from respousible 
persons or parties is authorized. The 
definition of “responsible person” is so 
broad”® that regardless of fault, virtually 
any owner or operator of facilities or vehi- 
cles involved with hazardous waste, from 
the date of contamination to the time of 
remedial action, may be exposed to liabil- 
ity. When possible, the EPA mandates 
cleanup by the responsible person or pre- 
sumably or potentially liable person. Fines 
for noncompliance are high.2” But cleanup 
may be delayed as parties litigate to shift 
or avoid liability.8 Individual or local gov- 
ernmental nonresponsible persons who 
perform cleanups, may look to the fund? 
or to responsible persons”? for recovery of 
costs. 

CERCLA provides limited defense:3! 
that releases were solely due to (1) acts of 
God, (2) of war, or (3) acts or omissions 
of a third party. Any employment or 
agency or contractual relationship between 
the presumably or potentially liable per- 
son/ responsible person and a “third party” 
would defeat their third party defense. The 
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defendant has to show due care was exer- 
cised, including consideration of substance 
characteristics and all other relevant facts 
and circumstances. Finally, CERCLA re- 
quires proof that precautions have been 
taken against all foreseeable third party 
acts or omissions and against foreseeable 
consequences resulting therefrom. 

Because a successful third party defense 
depends upon proof of (1) the defendant’s 
ignorance of site contamination despite ex- 
ercise of due care; (2) the sole culpability 
of the third party; and (3) lack of contrac- 
tual relation with the third party, the third 
party defense is of extremely limited use to 
defendants seeking to shift liability to 
others. 

The 1986 “Superfund Amendments and 
Reauthorization Act” (SARA) made impor- 
tant changes in the law.?2 The limited 
third-party defense was modified due to 
congressional concern for truly “innocent” 
owners or operators caught up in CER- 
CLA liability. The defense was expanded 
by giving the term “contractual relation- 
ship” some form and substance.33 Under 
SARA, a successful defense requires the “in- 
nocent” owner to show that: (1) The 
purchase was after contamination; (2) the 
owner was ignorant of or had no reason 
to know of the contamination; and (3) a 
commercially reasonable site investigation 
was undertaken. 

The allegedly innocent purchaser must 
use and rely upon all information avail- 
able. Input from SP Group | employees 
or Group 3 professionals, knowledge from 
commonly available public information or 
the required investigation of a site’s previ- 
ous history and uses, and any purchase 
price substantially below fair market value 
or signs of contamination evident upon an 
onsite visual inspection may all be imputed 
to the Group 2 second party purchaser 
owner or operator. Any of these may strip 
a purchaser owner or operator of its “inno- 
cent” status. 


Obligations Under State and 
Local Law 

A major factor stimulating the develop- 
ment of Florida law exposing presumably 
or potentially liable persons including sec- 
ond parties, to hazardous waste liability, 
was the unique nature of Florida’s hazard- 
ous waste problem. Florida counties which 
depend upon aquifers for water,34 now are 
facing contaminated water supplies.35 
Among contamination sources are: under- 
ground storage tanks,°*° run off into dredge 
and fill projects exposing aquifers,?” oil ex- 
ploration,>® commercial site chemical 
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releases,*9 injection well leaks, improper 
waste handling by small quantity genera- 
tors,*! and illegal releases within public 
water well cones of influence.*2 


Second Party Liability 

The government and the courts have 
stepped in to allocate liability for hazard- 
ous waste activities. Potential liability can 
reach millions or even billions of dollars. 
Liability is generally strict, joint and sev- 
eral.44 Safe harbors of insurance*5 and 
affirmative defense*® may not be available. 
Liability comes in various forms. Statu- 
torily liable parties, including owners or 
operators and persons committing “know- 
ing endangerment,” must pay. They in 
turn, through tort or contract actions, will 
seek to shift liability to others. Finally, the 
injured public will bring tort actions for in- 
juries to persons and property, against all 
persons in reach. The social and economic 
costs may be far reaching: Lives may be 
endangered; the environment may be 
contaminated; clients are lost; firms are 
bankrupted or projects abandoned; and pro- 
fessionals are exposed to sanctions from 
regulatory boards that certify them and 
grant the privilege to practice. 

Group 1, Second Parties: Investors, Fidu- 
ciaries and Employees 

This first group of second parties 
includes corporate shareholders, officers, 
directors, managers, and at-will employees. 
The primary basis for imposing liability on 
this group is its knowledge of or power to 
control and avoid environmental prob- 
lems. 

In the NEPACCO case, a major share- 
holder actively involved in management of 
a generating facility was liable as an owner 
or operator.47 However, it is questionable 
whether minor nonmanaging shareholders 
are at risk.48 In State of New York v. 
Shore Realty Corp., 759 F.2d 1032 (2d 
Cir. 1984), Shore and a corporate officer- 
shareholder of Shore were found liable for 
cleanup of a disposal site contaminated by 
700,000 gallons of Benzenes, PCB’s and 
other chemicals. The purchaser had knowl- 
edge of the contamination and had been 
advised that cleanup would cost $1 mil- 
lion. The court held that making the tenant 
who had dumped the waste liable, rather 
than the new owner, would frustrate the 
goals of CERCLA. The new landlord and 
its officer-shareholder were also required 
to pay for the state’s response costs. 

Federal whistleblowing requirements 
and “knowing endangerment” penalties are 
a stern warning that corporate managers 
and at-will employees are also liable when 


nondisclosure of information they possess 
leads to death or injuries. But notwithstand- 
ing the CERCLA provisions protecting 
employees against firing or discrimina- 
tion,” whistleblowers may not wish to risk 
reporting their employers. The employee 
may be fired and must face costly proceed- 
ings to seek redress. 
Group 2, Second Parties: Successors-in- 
Interest 

Successors-in-interest face extensive 
exposure and enjoy only limited de- 
fenses. Case law illustrates the “strict” 
liability to which unwary buyers, develop- 
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ers, sublessors, lessees and lenders may be 
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In U.S. v. Price, 523 F. Supp. 1055 
(D.N.J. 1981), the court held that owner- 
ship of contaminated property carries with 
it responsibility for the consequences. The 
rationale for fixing liability on allegedly “in- 
nocent” investors (land owners) is that they 
are sophisticated. Failing in their duty to 
investigate existing conditions, they must 
take property as it is.5! 

The Shore Realty court declined to hold 
a tenant liable who dumped hazardous 
waste. In U.S. v. South Carolina Recycling 
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and Disposal, Inc., 14 Envt'l. L. Rep. 
20,272 (1983), the district court held both 
the lessor and lessee responsible for 
cleanup costs. A chemical company negoti- 
ated a lease and sublet to SCRDI, a 
recycling and disposal company. During 
the lease, SCRDI dumped pollutants on 
the land. The chemical company was held 
liable as a lessee/sublessor because it was 
responsible for use of and maintained con- 
trol over the property. In contrast with the 
holding in Shore Realty, this lessee was 
made to stand in the shoes of the owner. 

Lenders to persons engaged in hazard- 
ous waste businesses are also exposed. In 
U.S. v. Mirable, 15 Envt'. L. Rep. 20,992 
(E.D. Pa. 1985), the court stated that when 
an officer of a lending institution becomes 
involved in management of a facility, the 
lender becomes liable for cleanup costs. 
Thus, banks, loan companies, pension 
funds, and real estate investment trusts 
may be exposed to liability significantly 
greater than the loan or property value if 
their officers exercise a significant degree 
of control. 

Mirable involved foreclosure on a loan 
in default. Defenses that the American 
Bank and Trust Company offered were 


that it merely foreclosed to protect its secu- 
rity interest, and that it had quickly as- 
signed its bid for the property to the 
Mirables who were the actual purchasers. 
In U.S. v. Maryland Bank and Trust Co., 
632 F. Supp. 573 (D. Md. 1986), when a 
bank foreclosed to protect its security in- 
terest, the court held that the mortgagee 
incurs Superfund liability when it takes ti- 
tle to contaminated property. 

Thus, it is apparent that holding title to 
contaminated property for any period of 
time may expose the title holder to liabil- 
ity. In Mirable, the lender proferred the 
defense that it had merely held temporary 
equitable title and not legal title because 
the property was “expeditiously” passed to 
buyers (the Mirables) who held legal title. 
The court did not address that question, 
deciding the case instead on the issue of the 
defense that the foreclosure was to protect 
the security interest in the property.>? But 
in U.S. v. Carolawn, 21 E.R.C. 2125 
(D.S.C. 1984), it was made clear that 
merely serving as a conduit through which 
legal title passes is not a defense. 

In Carolawn, the Columbia Organic 
Chemical Co., purchased a waste disposal 
site from the trustee-in-bankruptcy of a de- 
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funct pollution control company. Colum- 
bia transferred title on the same day to 
three Columbia officers and representa- 
tives who in turn immediately formed a 
new company, South Carolina Recycling 
and Disposal, Inc. COCC had legal title 
for only one hour, but was held liable for 
CERCLA §107 response costs. Columbia’s 
proposed “mere conduit” and “lack of true 
ownership” defense was unavailing.*? 
Group 3, Second Parties: 

Professionals 

The third group of second parties increas- 
ingly exposed to hazardous waste liability 
includes professional providers of services. 
Typically, this group is exposed to liability 
after this sequence of events: Waste is 
released; life or natural resources are en- 
dangered; contamination is discovered; 
and responsible person-owners or opera- 
tors are identified and fined or made to 
bear response costs for removal and reme- 
dial work. 

Some second party professionals will be 
sued in contract or tort by persons who 
hired them to provide assurances that a pro- 
ject was risk free. Others may be directly 
liable if they fall within the statutory defi- 
nitions of responsible person or owner or 
operator. In still other cases, second party 
professionals may be subjected to strict, 
joint and several statutory liability as co- 
conspirators or independent contractors of 
other defendants (e.g., owners or opera- 
tors). The proof of causation is no longer 
an obstacle. The plaintiff only must show 
(1) that the defendant “owned,” “oper- 
ated,” or “controlled” the facility or the 
hazardous substance, and (2) that there 
was, in fact, improper handling, disposal, 
or treatment of the material. 

In personal injury and wrongful death ac- 
tions, the second parties may also become 
targets of litigation brought by the injured 
public. The plaintiff must prove that (1) 
the defendant knew or should have known 
of the contamination; (2) the responsible 
person had a duty to abate the problem; 
(3) the contamination actually caused the 
injury; and (4) actual damages were sus- 
tained as a result of the pollution. 

Brokers 

In the past, a broker’s legal liability was 
to the seller. Now, a broker may be ex- 
posed to liability when property is contami- 
nated, because when dealing with its cli- 
ents, the broker may owe a duty to the 
buyer as well. When these professionals are 
sued, the issues that arise include: (1) 
whether a duty was owed to the client or 
an injured party; (2) the nature of the duty; 
and (3) the standard by which to measure 
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any duty found to exist. 

A broker who knew or should have 
known that the property was contaminated 
and did not disclose the fact, may be held 
liable. The broker may have an affirmative 
duty to investigate and to disclose to a pro- 
spective purchaser material facts regarding 
the property.*4 When hired by the seller, 
but dealing with the buyer, the broker also 
owes the buyer a fiduciary duty which is 
breached by negligent misrepresentation of 
facts related to the property or transac- 
tion.5 Simple negligence actions are increas- 
ingly used to hold brokers liable for the 
failure to disclose. Where negligence is the 
basis of the liability, no fiduciary relation- 
ship need exist. The broker may be held 
to community standards.5© The National 
Association of Realtors code of ethics also 
generally applies to brokers, and it imposes 
an affirmative duty to discover adverse fac- 
tors which a reasonably competent and 
diligent investigation would disclose. 
Appraisers 

Other professionals are subject to similar 
obligations. Professional appraisers may 
be members of either the Society of Real 
Estate Appraisers or the American Insti- 
tute of Real Estate Appraisers.5” Diligent 
members are awarded the special status of 
MAI (Member Appraisal Institute) or 
SREA (Senior Real Estate Analyst). If con- 
tamination goes unrecognized or the ap- 
praiser fails to properly account for future 
cleanup-cost-related depreciation, the true 
value of the property may be much less 
than the damages incurred. Even a moder- 
ate miscalculation may cause a lender to 
take on truly significant losses. Appraisers 
may be subject to suits by all parties who 
ultimately are held statutorily liable for haz- 
ardous waste problems. 
Consultants and Others 

Architects, engineers, contractors and en- 
vironmental consultants too may be ex- 
posed to hazardous waste liability. Due to 
creation of the Superfund program, they 
may work for the federal or state agencies, 
and private responsible persons or presum- 
ably or potentially liable persons to per- 
form services in the site investigation, 
removal and remedial stages of cleanup 
and also in the design and construction of 
new hazardous waste treatment facilities.%8 

It is critical that professionals’ services 
be accurate and complete. Mistakes and at- 
tendant consequences may include:*? 
@ If all toxic materials are not identified 
in the investigative phase, and a facility is 
constructed, it may be rendered useless. 
© If inadequate investigation fails to dis- 
cover hazardous substances in cleanup 


projects, environmental damage will con- 
tinue and cleanup work may have to be 
redone. 

© Unique design concepts or designs inade- 
quately detailed mean that a site cannot be 
cleaned up and remedial work will have to 
be redone. 

© When an insufficient number of monitor- 
ing wells is used, or they are improperly 
placed, site contamination will go unde- 
tected. Third parties may be damaged, off- 
site (downstream) remedial work will be 
required, and on-site remedial work must 
be redone. 

© Improper choice of materials at the de- 
sign phase also has serious consequences. 
When incompatibility of wastes and mate- 
rials used to clean them up is not recog- 
nized, chemical reactions or explosions 
may worsen the contamination. 

In the face of expanded joint and several 
hazardous waste liability and the contrac- 
tion of defenses, second parties from 
Group 2 and Group 3 must be especially 
cautious because reallocation of liability is 
the trend. 

Sellers will attempt to use “as is” con- 
tracts in order to shift liability to “inno- 
cent” buyers. But such contracts may offer 
sellers little protection because new provi- 


sions in CERCLA, as amended by SARA, 
state that statutory liability may not be 
transferred by contract. An “as is” clause 
may only be effective against the buyer 
who knows of the contamination before 
closing. However, case law such as Shore 
Realty suggests that solvent former owners 
may be held liable in lieu of successors-in- 
interest because the policy of CERCLA is 
to achieve and expedite cleanup. 
Attorneys 

Federal “knowing endangerment” penal- 
ties may apply to attorneys. Under the 
Florida Rules of Professional Conduct, 
attorneys also face special problems involv- 
ing confidentiality. Rule 4-1.2(d) states 
that no attorney may assist a client in com- 
mitting a crime. Statutory environmental 
violations may fall within this requirement. 
The Florida rules, as amended February 
19, 1988, also mirror federal whistleblow- 
ing requirements. Thus, Florida attorneys 
may be required to breach confidentiality 
when possessing knowledge that client ac- 
tivities pose continuing or future serious 
threats to human health or life. See Rule 
of Professional Conduct 4-1.6. Florida en- 
vironmental attorneys also may be subject 
to malpractice actions brought by injured 
parties. 
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Risk Management 

When professionals engage in the proc- 
ess of risk management, eight central 
principles™ provide simple guidelines to fol- 
low: (1) Know when to “say no” to a 
prospective client; (2) know when to “say 
no” to an existing client; (3) fully inform 
the client of all known risks and uncertain- 
ties involved in the project; (4) do not 
assume liability for more than your own 
professional conduct; (5) require indemnifi- 
cation from the client for contribution and 
third party claims for all damages other 
than those covered by the errors and omis- 
sions coverage you carry; (6) obtain certifi- 
cation from others that they have insur- 
ance policy coverage sufficient to pay for 
liability they incur; (7) accept no engage- 
ments that are beyond your expertise; and 
(8) when a hazardous waste release occurs 
or is discovered, take complete, accurate 
and immediate actions to remedy the prob- 
lem before it gets worse. 


Conclusion 

Whether and to what degree second par- 
ties are exposed to liability depends on the 
interaction of various factors. These in- 
clude: Whether the second party is an 
individual or a business entity; the applica- 
bility of environmental laws and rules of 
professional ethics and conduct; the second 
party’s ability to obtain accurate informa- 
tion; the scope of its duties to employers 
or clients; the ability to control internal 
environmental policy and standards pre- 
scribing use of certain procedures; the 
availability of insurance; the size of the sec- 
ond party and its financial condition; the 
contractual allocation of risk, if any, and 
the second party’s willingness to balance pe- 
cuniary benefits (the employee’s salary, the 
professional’s fees, the entrepreneur’s prof- 
its) against the potential exposure to 
hazardous waste liability that flows from 
involvement with the real estate. 

Second parties will continue to be the tar- 
gets of expanding hazardous waste liability 
in the future. Accordingly, they must en- 
gage in their own cost-benefit analyses and 
use risk management programs to deter- 
mine in which transactions involving haz- 
ardous waste they should become 
involved.0 

'*Hazardous waste” is used interchange- 
ably in this article with “hazardous material,” 
“hazardous substance,” and “toxic waste.” 

2The Solid Waste Disposal Act (SWDA), 
42 U.S.C §6901, as amended by the Resource 
Conservation and Recovery Act of 1976 
(RCRA). The Comprehensive Environmental 


Response, Compensation and Liability Act 
(CERCLA or Superfund), 42 U.S.C. §9601, as 
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amended by the Superfund Amendments and 
Reauthorization Act of 1986 (SARA), P.L. 99- 
499. The Toxic Substance Control Act 
(TSCA), 15 U.S.C. §2601 (1976). The Federal 
Insecticide, Fungicide, and Rodenticide Act 
(FIFRA), 7 U.S.C. §136 (1972). The Clean 
Water Act (CWA), 33 U.S.C. §1251 (1972), as 
amended by the Water Control Act of 1987, 
P.L. 100-4. The Safe Drinking Water Act 
(SDWA), 42 U.S.C. 300f (1974). The Hazard- 
ous Materials Transportation Act (HMTA), 49 
U.S.C. §1801 (1975). The Underground Storage 
Tank (UST) provisions, 42 U.S.C. §6991 are 
Subchapter IX of the SWDA. 


J. Bruce Ehrenhaft, a law clerk in the 
firm of Hermelee Cowart & Minkin, Mi- 
ami, received his B.A. degree in biology 
from Lawrence University of Wisconsin 
in 1972 and his M.A. degree in photo- 
graphic arts from the University of Iowa 
in 1976. He participated in environ- 
mental physiology and other research 
projects during six years in the Alaskan 
and Canadian arctic. For five years he 
assisted with NIH blood component 
and transfusion research and taught 
medical photography in pathology. 

More recently, he spent seven years 
managing technical-educational and 
marketing services in the Caribbean, 
Latin America and Spain for two cor- 
porations involved in medical manufac- 
turing and turn-key projects. His J.D. 
degree was conferred by the University 
of Miami in 1988. 


3 Florida Resource Recovery and Manage- 
ment Act (FRRMA), Fra. Stat. §403.701 
(1987). Florida Water Resources Act of 1972 
(FWRA), Fia. Stat., Ch. 373. Florida Environ- 
mental Land and Water Management Act of 
1972 (FELWMA), Fa. Stat., Ch. 380. State 
Underground Petroleum Environmental Re- 
sponse Act of 1986 (SUPER), Fla. Laws ch. 86- 
159. 

4 See CERCLA at §9601(20)(A)-(D). 
“Owner or operator”: (A) includes persons pres- 
ently or formerly owning or operating facilities 
and persons formerly owning, operating or in- 
volved in management of any facility that has 
passed to the nonfederal government [but ex- 
cludes persons with mere indicia of ownership 
to protect security interests]; (B) includes waste 


carriers during transport [but excludes the ship- 
per if a release is beyond its control]; (C) after 
waste delivery, includes the treatment or dis- 
posal facility [but excludes the carrier if a 
release is beyond its control]; (D) generally ex- 
cludes nonfederal governments acquiring facil- 
ity ownership or control involuntarily. 

5 See CERCLA at §9601(9). [“Facility” in- 
cludes buildings, structures, installations, equip- 
ment, pipes or pipelines, wells, pits, ponds, 
lagoons, impoundments, ditches, landfills, stor- 
age containers, vehicles, and aircraft and any 
other site or area where hazardous substances 
have been deposited, stored, disposed of, or oth- 
erwise located. . . .] 

6 See supra note 2. For underground stor- 
age tank provisions, see SWDA, sub ch. IX at 
42 U.S.C. §6991. 

7 See RCRA §3010(a), 42 U.S.C. §6930(a). 

8 See RCRA §3005, 42 U.S.C. §6925. 

9 See 40 CFR 262. (Assures waste reaches 
licensed facility). 

10 See RCRA §§3004, 3005, 42 U.S.C. 
§§6924, 6925. 

'l See RCRA §3007, 42 U.S.C. §6927. 

12 See RCRA §3008, 42 U.S.C. §6928. (Civil: 
$25,000 per day). 

'3 Jd. (Criminal: $25,000 per day). 

'4 Td. (Individuals: $25,000 per day and five 
years imprisonment; corporate offenders: $1 mil- 
lion fine). 

'S See RCRA §3013, 42 U.S.C. §6934(a)-(c). 

'6 Td. (Civil: $5,000 per day). 

'7 See CERCLA at §9605 and 40 CFR 300. 

'8 The plan, broadened under CERCLA, in- 
cludes response to releases at huge numbers of 
illegal, uncontrolled or abandoned hazardous 
waste sites. 

'9 Direct actions occur when PLP’s are un- 
identifiable or engage in dilatory legal proceed- 
ings, or when a release is so massive or critical 
that it demands immediate response — leaving 
liability for later allocation. 

20 See CERCLA at §9605. (release contain- 
ment and cleanup). 

21 Jd. (permanent reversal of damage not cor- 
rected by “removal phase”) 

22 Planned removals correct nonemergency 
threats. Emergencies include immediate, signifi- 
cant threats to human life or health and envi- 
ronment. See Cunningham, An Act to Cap 
Chemical Leaks, Nation, Feb. 29, 1988, at 24- 
25. 

23 See “NCP” National Priorities List, Ap- 
pendix B, 40 CFR 300. 

4Less than 10 percent of identified and 1 
percent of existing sites are eligible. Cleanup of 
noneligible sites is left to “responsible parties,” 
“second parties” or to private or local govern- 
mental “not responsible persons or parties.” 

25 See CERCLA at §9611. Inadequate fund- 
ing often forces cleanup by “not responsible 
persons or parties.” The initial $1.6 billion allo- 
cation was increased not to exceed $8.5 
billion for the five-year period beginning Octo- 
ber 17, 1986. EPA stated a greater need in 1984. 
See $8.4 to $16 Billion Needed to Clean Super- 
fund Sites, EPA Paper Says, Current Develop- 
ments, 14 Env’t. Rep. (BNA) 1715, 1725 (1984). 

In 1985 estimates were that $100 billion was 
needed. See 9 Chemical & Radiation Waste Liti- 
gation Rep. 752 (1985), quoting Congressional 
Office of Technology Assessment, Superfund 
Strategy (1985). Note: One major event could 
“bankrupt” the Superfund. On September 30, 


| 

| 
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1985, the uncommitted Superfund balance was 
only $10 million. See Bass, Impact of the 1986 
Superfund Amendments and Reauthorization 
Act on the Commercial Lending Industry: a 
Critical Assessment, 41 U. Miami L. Rev. at 
881, n.5, (1987). Average partial cleanup of 
ground water sites may be $5 to $10 million. 
Badly contaminated aquifer restoration could 
cost $500 million to $1 billion dollars and re- 
quire decades of work. See 99 Harvarp L. REv. 
1458, 1463 n.8, citing Montague, The Limita- 
tions of Landfilling, in BEvonp Dumpinc 3, at 
10 (1984). 

26See CERCLA, §107, 42 U.S.C. §9607(a)(1)- 
4) 


27 See CERCLA, §106, 42 U.S.C. §9606(a)- 
(c), fine of $25,000, per day for noncompliance; 
$75,000, per day for second violations; treble 
damages for knowing and intentional nonre- 
sponsiveness. 

28 Fines imposed under CERCLA, §106 
(§9606b), are a major deterrent against PLP dila- 
tory activity, but identification of the RP is 
difficult. Many abandoned sites contain dec- 
ades of waste from dozens or hundreds of 
PLP’s. 

29 See CERCLA, §112, 42 U.S.C. §9612. 

30 See CERCLA, §107, 42 U.S.C. §9607. 

31 See CERCLA, §107(b), 42 U.S.C. 
§9607(b). 

32 Changes included increased funding, a 
modified third party defense, more stringent 
cleanup standards, CERCLA, RCRA, and 
SDWA standards made more detailed, costs of 
assessments and health studies were added to 
the RP’s liability, and application of state stan- 
dards was promoted. 

33 See 42 U.S.C. §9601(35)(A). 

34 Gilbert, Ground Water Quality Protection 
at 154-55, Committee on Ground Water Pro- 
tection, National Academy Press, Wash., D.C. 
(1986). 

35 For a list of major contaminants, see 
Patrick, GROUNDWATER CONTAMINATION IN THE 
Unrtep States at 162, 2 ed. (1987). 

36 Td. at 164. 

37 See e.g., Hart, Planned Glades Commu- 
nity Blasted, Miami Herald, May 12, 1988 at 
2D, co. 2. 

38 See Rozsa, Big Cypress Won't Be Free of 
Oil Exploration, Miami Herald, May 5, 1988, 
at 24A, col. 1. See also Spears, Reagan OKs 
Big Cypress Addition — 228 Square Miles 
Land Acquisition Will Protect Drinking Water, 
Miami Herald, April 30, 1988, at 1A, col. 1. 

39 See Seaboard System Railroad, Inc. v. Cle- 
mente, 467 So.2d 348 (Fla. 3d D.C.A. 1985). 
(Creosote soaked into soil. Noncompliant 
defendants in contempt were ordered to retain 
environmental consultant and contractor to ex- 
peditiously and safely remove toxic sludge and 
conduct further tests to detect presence of other 
hazardous waste on site). 

40 See FRRMA, F1a. Stat. §403.7222, “Pro- 
hibition of Hazardous Waste Landfills.” (New 
permits are prohibited and continued monitor- 
ing of deep injection wells an important ele- 
ment in ground water protection plans.) See 
Patrick, supra, at 10, note 35. (Florida requires 
monitoring of grandfathered waste wells.) 

4! See Brant, Dade County’s Site Assessment 
and Clean Up Program, Industrial Develop- 
ment, July/August 1987, at 11 (829). See also 
Final Public Hearing on Hazwaste Treatment 
Facility Set for Early March, Florida Environ- 


ments, March 1988, at 15, col. 1. 


42 One local government solution is proscrip- 
tion of permits for construction using hazard- 
ous materials within “cones of influence.” See 
Brant at 11 (829), note 41. 

See, e.g., “Potable Water Supply Well Pro- 
tection Ordinance” at §24-12.1 e.g. of the 
Metropolitan Dade County Environmental Pro- 
tection Ordinance; see also, the Metro Dade 
County “Underground Storage Facilities Ordi- 
nance,” §24-12.2. 

“In U.S. v. Mirable, 15 Envt’l L. Rep. 20, 
992 (E.D. Pa. 1985), active facility management 
by loan officer exposes bank to a potential li- 
ability of $250,000. In U.S. v. Maryland Bank 
& Trust Co., 632 F.Supp. 573 (D.Md. 1986), a 
foreclosing lender’s cleanup liability exceeds 
$500,000. E.g., the Love Canal disaster: recov- 
ery of $7 million sought by government in 
addition to $28 million already expended by 
U.S. and state. $45 million annuity/bond re- 
quested to assure completion of cleanup. 
(Ironically, initial proper handling of the waste 
would have cost a mere $4 million dollars in 
1979 dollars.) See Epstein, HAzARDOUS WASTE 
In America at 111 (1982). A 1983 Shell Oil suit 
against 247 insurance carriers involved two Su- 
perfund cases; cleanup cost estimates ranged 
from $200 million to $1.2 billion. See Bird, En- 
vironmental Defense Costs “Staggering” Say 
Tort Lawyers, 119 N.D. Law Journat, at 3, col. 
1 (March 19, 1987) (119 N.J.L.J. Index Page 
447). 

“ Strict, joint and several liability has been 
imposed by the courts under CERCLA. See gen- 
erally Dyer, Hazardous Waste and the Innocent 
Purchaser, 38 U. oF Fra. L. Rev. 253, 261-65 
(1986); Bass, Impact of the 1986 SARA on the 
Commercial Lending Industry: A Critical Com- 
ment, 41 U. oF Miami L. Rev. 879, 882-96 
(1987). In Florida, strict, joint, and several li- 
ability applies. See, e.g., Metropolitan Dade 
County Environmental Protection Ordinance 
at §24-57, see also Fia. Stat. §§768.31, 403.141, 
403.161. The right to contribution under the 
comparative negligence is recognized, but dam- 
ages may be indivisible and burdens of proof 
and causation insurmountable when pollution 
is caused by dozens or hundreds of generators. 
Individual PLP’s including SP’s may be stuck 
with an entire judgment. 

45 Because potential losses are astronomical, 
many insurers will not write environmental poli- 
cies. Timing and degrees of loss are inestimable. 
Current general liability policies may not pro- 
vide protection. Cleanup and removal costs 
may not qualify as “property damage” or an “oc- 
currence.” See Hazardous Waste Coverage, 
Insurance Litigation Reporter, January 1987, at 
12-13.) Provisions may deny coverage if an oc- 
currence was not “sudden and accidental”— 
rupture of a tank might be covered, and 
cleanup of a landfill precluded. (See Hazardous 
Waste Coverage, Insurance Litigation Re- 
porter, December 1987), at 324-25.) One solu- 
tion for large companies such as national 
environmental consulting firms or developers is 
use of self-insurance programs (1) where all com- 
pany branches contribute if another is liable, or 
(2) after internal environmental risk audits, the 
funds are accrued to cover future exposures or 
(3) the PLP negotiates sharing of liability with 
others with whom it stands in privity. 

46 New state and local laws are putting all 
property owners on notice. No longer will li- 


ability and litigation be limited to major 
industries and real estate projects. Now every 
auto garage, gas station, furniture refinisher, 
paint contractor, pest control company, dry 
cleaner, photo lab, and other small quantity 
waste generator may be a source of liability to 
its employees, to the service providing profes- 
sionals who serve it, and to present and future 
buyers, sublessors and lessees. Many PLP’s 
may increasingly rely on the narrow safe harbor 
of the “third party defense” as amended by 
SARA. Because entrepreneurs and developers 
have more resources and information than the 
small home buyer, the “innocent buyer” defense 
is still difficult to sustain in the commercial set- 
ting. Accordingly, Group 2 SP’s involved in 
commercial transactions will increasingly look 
to others (including Group 3 SP’s) for assur- 
ances that they will not incur hazardous waste 
liabilities. This may create a catch-22 situation 
because contractual relationships as defined by 
CERCLA and SARA may deprive an other- 
wise “innocent” person of the “third party 
defense.” 

47 See Korhonen and Smith, CERCLA De- 
fendants: The Problem of Expanding Liability 
and Diminishing Defenses, 31 Wasu. U. Jour- 
NAL OF URBAN AND CONTEMPORARY Law 289, 300 
(1987). 

48 Jd. at note 89, page 300. 

4 See CERCLA, 42 U.S.C. §9610. 

59 See Resnick, Your Boss Hates You? Good- 
bye..., Miami Herald, April 30, 1988, at 6B, 
col. 1. Labor lawyers’ retainers reach $5,000, 
and contingency fees may be 20%. See also 
Hartley v. Ocean Reef Club, Inc., 476 So.2d 
1327 (Fla. 3d D.C.A. 1985) (retaliatory firing 
upheld in deference to legislative responsibility 
to temper inherent right of employers to hire 
or fire employees). 

5! See U.S. v. Vertac Chemical Corp., 489 
F.Supp. 870, 877 (E.D. Ark. 1980). 

52 Mirable at 20,996. 

33 Carolawn at 2128-30. 

54 See, e.g., Easton v. Strassburger, 152 Cal. 
App. 3d 90, 102, 199 Cal. Rptr. 383, 390 (1984). 

55 See, e.g., Walters v. Marler, 82 Cal. App. 
3d 1, 17, 147 Cal. Rptr. 653, 654 (1978). 

56 See George Ball Pacific, 117 Cal. App. 3d 
248, 172 Cal. Rptr. 597 (1981). 

57 See Derven, Appraisers may share in the 
blame for lenders’ trouble, but use of certified 
pros would lessen problems, National Real Es- 
tate Investor, February 1986, at 122-23. 

58 See Anglehart and Thompson, The Archi- 
tect’s Role Under the Superfund at 3, ABA 
Public Contract Law Section (1984). 

59 Based on Moorhouse, “Examples of Risks 
in Hazardous Waste Work Investigative, De- 
sign, and Remedial Work Phases,” from unpub- 
lished manuscript, NAEP Conference, April 25, 
1986. 

© From Gallop, Earl G., “Managing Profes- 
sional and Transactional Environmental Liabili- 
ties,” presentation at 1988 NAEP Conference, 
Orlando, Fla., April 19-22, 1988. 


If you can stop drinking, this isn’t for 
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SPOTLIGHT ON VOLUNTARY BARS 


Partnership for Professionalism 


he Dade County Bar Association 
and its Young Lawyers Section 
teamed up recently with the Uni- 
versity of Miami Law School and 
its Student Bar Association in a pilot pro- 
gram named “Partnership for Professional- 
ism,” intended to enhance the ethics and 
professionalism of beginning lawyers. 
From the outset, the organizers of the 
program identified the need to reach a true 
cross section of the student body rather 
than a self-selected group of students and 
to discuss specific ethical and professional 
problems encountered in the everyday prac- 
tice of law. To achieve the first objective, 
it was decided to have a discussion of a 
hypothetical fact pattern over dinner in 
groups including judges, practicing attor- 
neys, and students. 


A Student Lottery 

In order to reach a true cross section of 
the student body, the law school ran a lot- 
tery, and the students so chosen received 
invitations to the event. While the judges 
and lawyers were given the fact pattern in 
advance, the students were not, both to 
avoid the appearance of “homework” and 
to develop and gauge instinctive reactions 
to problems in a manner congruent with 
the requirements of the Rules of Profes- 
sional Conduct and of high ethical and 
professional standards. The dinner event 
took place on November 10, 1988, at the 
Faculty Club of the University of Miami. 
At each of eight tables were seated a judge, 
a member of the Dade County Bar Asso- 
ciation, a member of the Young Lawyers 
Section of the DCBA, and five students. 
The young lawyer member at each table 
served as moderator and had research ma- 
terials concerning the ethical and profes- 
sional issues involved in the fact pattern. 
Those materials were also distributed in ad- 
vance to the judges and lawyers. Student 
invitees had been told merely that the pur- 
pose of the dinner meeting was to discuss 


Dade County Bar 
Association Young 


Lawyers Section 
found a novel and 
effective way to 
enhance the 
teaching of ethics 
to law students 


by Jose Garcia-Pedrosa 


issues of topical interest in a relaxed atmos- 
phere and to provide an opportunity to 
students, judges, and lawyers to become ac- 
quainted. After an hour or so of discussion 
at each table, each young lawyer modera- 
tor was asked to introduce each person 
seated at that table and report on that 
group’s discussion. 


A Lawyer Named Sally 

The particular fact pattern for the pilot 
program concerned a young lawyer named 
Sally who served as an associate in the liti- 
gation department of a mid-sized Miami 
law firm. Sally’s supervising attorney had 
given her clear instructions to assist a client 
who was having temporary financial diffi- 
culties by stalling suits against that client 
as long as possible. At her boss’ insistence, 
Sally routinely filed motions to dismiss 
based solely on technical deficiencies, 
claimed that copies of invoices attached to 
the pleadings were illegible, filed answers 
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containing denials of allegations she had 
reason to believe were true, and in general 
attempted to “bury the opposition in pa- 
per” by filing every objection and discov- 
ery request she could think of. She also 
obtained delays in hearings using various 
excuses and avoided returning telephone 
calls from opposing counsel. 

Uncomfortable with such tactics, but un- 
sure of what was expected of her in the 
“real world,” Sally decided to discuss her 
experiences with colleagues at other firms 
and learned that they, too, were uneasy 
about their own conduct. Bob, who was em- 
ployed by a firm practicing domestic 
matters, heard his supervising partner ad- 
vise a client involved in a divorce proceed- 
ing to transfer his assets to a corporation 
and to lie about his wife’s behavior con- 
cerning their minor children. Alice was 
troubled by a partner’s instructions to ig- 
nore case law going against their client’s 
position in a brief that she was writing, 
while Tom confessed that he was “pad- 
ding” the hours he reported on his 
timesheets in order to achieve the number 
of billable hours required by his firm. 

The fact pattern concluded with several 
questions, intended to lead the students to 
identify practices which are or are not of 
ethical or professional concern, as well as 
possible courses of action to deal with such 
concerns. 


Evaluation of the Program 

The event proved to be enormously suc- 
cessful. The discussions at the various 
tables, while understandably similar in 
many respects, nevertheless reflected a vari- 
ety of approaches to the issues and a 
differing emphasis of some ethical con- 
cerns over others. Some tables concen- 
trated on the nature of the advice given by 
lawyers to clients; others focused on the 
ways to “say no to a partner”; and yet an- 
other table devoted most of the time to 
discussing billable hours. 
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dents. Several participants suggested that 


the program be lengthened, and many AND THAT’S THE 
asked to be invited again. Of particular in- —— 33 
terest were such comments as “Keep asking WHOLE POINT: 
me to participate! Loved it!”; “Do this so 
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A lot of women are so afraid of 
breast cancer they don’t want to 
hear about it. 

And that’s what frightens me. 
THE LAW FIRM OF Because those women won't 
breast self-examination 

regularly. 
Carson & LINN, P.A. Those women, particularly 
those over 35, won’t ask their doc- 
tor about a mammogram. 

Yet that’s what's required for 
Lu ANN SNIDER breast cancer to be detected 
early. When the cure rate is 90%. 
FORMERLY JUDICIAL LAW CLERK And when there's a good chance 
it won't involve the loss of a 
UNITED STATES DISTRICT COURT breast. 

But no matter what it involves, 
NORTHERN DISTRICT OF FLORIDA take it from someone who's been 
through it all. 
TALLAHASSEE DIVISION Life is just too wonderful to 
give up on. And, as | found out, 
HAS BECOME AN ASSOCIATE WITH THE FIRM you don’t have to give up on any 
of it. Not work, not play, not even 
romance. 
Carson & LINN, P.A. Oh, there is one thing, though. 
You do have to give up being 
LEONARD A. CARSON LUCILLE E. TURNER afraid to take care of yourself. 
JAMES W. LINN LU ANN SNIDER 
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MICHAEL WM. MORELL of Counsel 


IS PLEASED TO ANNOUNCE THAT 


MAHAN STATION 
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Get a checkup. Life is worth it. 
THE FLORIDA BAR JOURNAL/APRIE 1989 29 


GENERAL PRACTICE 


t was one of those infrequent experi- 

ences when the issue appeared to be 

black and white. No gray area. No 

room for dissent. The answer to the is- 
sue, at least at first glance, appeared to be 
relatively simple. The issue was whether, in 
a paternity lawsuit, a child’s mother is enti- 
tled to attorney’s fees and suit costs in a 
modification proceeding. 

The final judgment was entered in De- 
cember 1980, and granted the father sole 
parental responsibility of the child. Due to 
certain difficulties in the mother’s life, she 
had been unable to care for the child. As 
time went on, the mother recovered from 
her problems and predictably began to 
seek greater visitation with the parties’ son. 
That was not at all unexpected. What was 
unexpected was the mother’s request for at- 
torney’s fees and suit costs. 

Without having done any research, one’s 

first reaction might be that it was ludicrous 
for the mother to be seeking attorney’s fees 
and suit costs in a paternity matter which 
had been concluded several years 
prior. Caveat, go to the source; look at 
F.S. §742.031. It provides: 
The court shall determine the issues of pater- 
nity of the child, and the ability of the parents 
to support the child. If the court finds that the 
alleged father is the father of the child, it shall 
so order. If appropriate, the court shall order 
the father to pay the complainant, her guard- 
ian, or any other person assuming responsibil- 
ity for the child, moneys sufficient to pay 
reasonable attorney's fees, hospital or medical 
expenses, cost of confinement, and any other 
expenses incident to the birth of the child and 
to pay all costs of the proceeding. 

In this case, the father admitted pater- 
nity approximately six months after the 
lawsuit began. The statute seemed to ex- 
press an intention on the part of the 
legislature to provide for attorney’s fees 
which were incurred in the prosecution of 
a paternity lawsuit. Argument could be 
made that paternity having been admitted 
approximately eight years before the com- 
plainant sought attorney’s fees and costs, 
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Attorney’s Fees in 
Paternity Modification Proceedings 


The court 
concluded that the 
award of attorney’s 

fees in 
modification 
proceedings was a 
matter for 
legislative 
enactment and not 


by Gary Brookmyer 


no further provision for these expenses 
could be entertained. To bolster that the- 
ory, the father already paid the complain- 
ant’s attorney’s fees previously incurred in 
the case and was required to pay a guard- 
ian ad litem fee as well. The mother was 
financially unable to contribute to any of 
these expenses. 

Opposing counsel argued that F.S. 

§742.06 provides for the court’s retention 
of jurisdiction in a paternity matter, and 
thereby, provides a basis for the court to 
assess further attorney’s fees as necessary. 
F.S. §742.06 provides: 
The court shall retain jurisdiction of the cause 
for the purpose of entering such other and fur- 
ther orders as changing circumstances of the 
parties may in justice and equity require. 

It thus appears that there is no direct 
Florida authority for or against the propo- 
sition that one seeking to modify a final 
judgment in a paternity suit is entitled to 
attorney’s fees and suit costs. 


1989 


Out of 162 cases reviewed on Lexis, only 
one pertinent case was located. However, 
that one case was directly on point. In 
Fink v. Roller, 448 N.E. 2d 204 (Ill. 5th 
DCA 1983), the Illinois appellate court 
dealt with the exact same issue. In Fink, 
the complainant in a paternity suit filed a 
post-judgment petition seeking to modify 
child support payments. On appeal, the fa- 
ther argued that the trial court erred in 
awarding the complainant attorney's fees 
with respect to the modification proceed- 
ing. In Illinois, as in Florida, attorney’s 
fees are generally not allowable absent a 
statute or a contractual agreement provid- 
ing for such. Hoffman v. Barlly, 97 So.2d 
355 (Fla. 3d DCA 1957). 

Also, as with the Florida statute, the IIli- 
nois statute specifically provides for attor- 
ney’s fees should the trial court determine 
that the defendant was the father of the 
child in question. Without further refer- 
ence to the subject of attorney's fees, the 
Illinois statute also provides that the court 
retain jurisdiction to make new or supple- 
mentary orders regarding the support, main- 
tenance, education and welfare of the child 
whenever it deemed such necessary. 

The father argued that the Illinois stat- 
ute authorized an award of attorney’s fees 
only for the initial determination of pater- 
nity and matters incident thereto, including 
support, but not for a subsequent petition 
for modification. To further bolster his ar- 
gument, the defendant in Fink drew the 
court’s attention to the Illinois Marriage 
and Dissolution of Marriage Act, which 
specifically provides for attorney’s fees 
incident to dissolution of marriage modifica- 
tion proceedings. It was successfully ar- 
gued that the fact the Illinois Legislature 
specifically made provision in the Marriage 
and Dissolution of Marriage Act for attor- 
ney’s fees incurred in modification pro- 
ceedings evidenced that the legislature was 
cognizant that attorney’s fees may be in- 
curred in a modification proceeding and 
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accordingly, specifically provided for the 
awarding of such an expense. In contrast, 
the Illinois paternity act failed to make 
such provision, despite the fact that the leg- 
islature evidenced its awareness that such 
expenses would be incurred and of the 
need to provide for jurisdiction to award 
same. Based on that contrast, the defen- 
dant successfully argued that the Illinois 
Legislature did not intend to allow an 
award of attorney’s fees in a modification 
proceeding under the paternity act. 
Florida’s dissolution of marriage statute, 
§61.16, provides: 
The court may, from time to time, after consid- 
ering the financial resources of both parties, 
order a party to pay a reasonable amount for 
attorney’s fees, suit money and the cost to the 
other party of maintaining any proceeding un- 
der this chapter, including enforcement and 
modification proceedings. [Emphasis added] 
The similarity between the Florida stat- 
ute and the Illinois statute is irrefutable. 
The Illinois appellate decision recognized 
that a court may not alter a statute’s mean- 
ing beyond the clear import of the lan- 
guage employed. The Illinois paternity act 
was not ambiguous on the issue of allow- 
ance of attorney’s fees in modification 
proceedings. It simply made no provision 
for attorney’s fees. Therefore, the Illinois 
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court found that since there was no statu- 
tory nor contractual obligation for the 
payment of such fees, none was allowable. 
While not completely satisfied with the prac- 
tical results which its decision might have 
on an indigent mother, the court felt that 
it had no other alternative. 

It was noted that the Illinois paternity 
act was being construed in a restrictive man- 
ner which might tend to defeat its primary 
purpose at the expense and welfare of a 
child (remember, this was an action to in- 


crease child support payments). Neverthe- 
less, the court was forced to conclude that 
the award of attorney’s fees in modifica- 
tion proceedings instituted under the pater- 
nity act was a matter for legislative enact- 
ment and not judicial fiat. 

If Florida trial courts follow the Illinois 
construction of identical statutes, it may be 
time for the Florida Legislature to review 
the paternity act and determine whether to 
make provision for attorney’s fees in modi- 
fication proceedings.0 
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TRIAL LAWYERS FORUM 


Use of Economic Expert Testimony 


n personal injury or wrongful death 

cases, a key issue to resolve is the mone- 

tary value of the damages incurred by 

the plaintiff. How is the value of the 
loss determined? One source that has 
proven effective is the use of a professional 
economist as an expert. 

The economist can bring to the legal sys- 
tem a scientific method of calculating the 
market value of a lost future stream of earn- 
ings, service and benefits incurred by the 
injured party. The methodology is gener- 
ally the same whether the economist testi- 
fies for the plaintiff or defendant: The 
economist is measuring a probable future 
loss. The use of probability allows the 
economist to project future events with rea- 
sonable economic certainty.! 

This is not to say that economists may 
arrive at different estimates of loss in an 
injury because of differences as to the rele- 
vance of past earnings and employment 
trends and sources of statistical informa- 
tion. However, the methods of estimation 
should be consistent and not vary from 
case to case. 


Methodology 

In all situations, economic loss must be 
stated in terms of market loss. The econo- 
mist’s function is to answer questions from 
the perspective of what could have been, 
rather than what would have been except 
for the injury. By gathering information 
about the injured or deceased person’s age, 
health, employment, education, household 
activities, and past earnings, it is possible 
to categorize the individual into general oc- 
cupational and behavorial classes.” 


Calculating and Reporting Loss 

The report should first establish the iden- 
tifying characteristics of the plaintiff or the 
deceased: name, birthdate, sex, marital 
status, date of injury or death, dependents, 
education, employment at the time of in- 
jury, etc. 


in Tort Cases 


The economist’s 
analysis should be 
done in an 
impartial manner 
consistent with the 
facts of the case 
and not determined 
by the retaining 
party 


by Michael A. Davis 


The next step is to establish the time 
span of the plaintiff’s loss. This involves de- 
fining the pretrial and posttrial periods. 
The pretrial period obviously is the period 
from the date of the injury or death to the 
date of the trial. The posttrial period con- 
sists of two dates from the date of the trial. 
The first of these dates is the expected fu- 
ture date of retirement. For the purpose of 
simplicity this can be assumed to be at age 
65, although the new federal laws concern- 
ing retirement provide an argument for 
selecting the 70th birthday as the date of 
“traditional” retirement. The expected date 
of retirement may also be fixed through ref- 
erence to general “worklife expectancy” 
tables. Some industries can provide more 
specific “industry worklife expectancy” ta- 
bles, and specific information about the 
plaintiffs prior health and worklife expec- 
tations may dictate a more subjective 
estimate of worklife expectancy. 

Worklife tables generally specify an ear- 
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lier retirement date than more “traditional” 
retirement age standards. For this reason, 
unless specific information indicates other- 
wise, the age of 65 should be used to 
establish the earnings parameter. 

The second posttrial parameter is the life 
expectancy of the plaintiff.3 Within this pa- 
rameter, the value of home services is 
calculated and determinations of reduced 
retirement benefits are made. Mortality ta- 
bles provide the basis for calculating life 
expectancy, unless specific preinjury health 
conditions dictate otherwise. The most com- 
monly used mortality tables are the “Life 
Tables” of the Public Health Service.* 


Loss of Earnings 

The next step of the report involves the 
estimates of pretrial and posttrial earnings 
lost.5 In the case of someone employed at 
the time of death or injury these estimates 
are based on the past earnings perform- 
ance of the individual and the historic 
earnings performance of those persons hav- 
ing the same occupational classification as 
the plaintiff or the deceased. The objective 
of this procedure is to establish a historic 
earnings trend which, if projected into the 
future, would allow a calculation of future 
gross earnings loss. The procedure might 
involve the use of a regression trend line 
of future earnings or a simple calculation 
of moving average earnings increases to be 
projected into the future. 

In the case of a child, such estimates 
would be based on generalized earnings 
trends, unless specific information indi- 
cates otherwise, and in the case of an 
unemployed male or female or a house- 
wife, it would be based on either general- 
ized earnings trends or the opportunity 
cost of alternative employment. Adjust- 
ments should be made for any contractual 
wage changes that have occurred since the 
injury or death, and the money value of 
employer-paid fringe benefits should be cal- 
culated and added. Future earnings should 
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then be reduced by the probability of fu- 
ture unemployment or work stoppages. If 
the issue involves injury and the disability 
is not total and permanent, it is necessary 
to reduce the future loss by the value of 
alternative earnings the plaintiff could re- 
ceive as a disabled worker. The resulting 
future earnings stream to the date of ex- 
pected retirement should then be dis- 
counted to present value to derive the post 
trial loss. The pretrial loss can be brought 
‘forward by an appropriate short term in- 
terest rate. 

While the above procedures are straight- 
forward, they involve assumptions and 
judgments that are the subjects of consid- 

erable debate. 


Inflation and Wage Increase 

Optimally, in making long-term earn- 
ings projections, the length of the historical 
earnings record of the past should be 
roughly proportional to the number of 
years in the projection. This is so because 
of the demonstrated variability of wage 
rate changes and the consumer price index 
over the past 30 years.© The consumer 
prices, for example, increased at an aver- 
age annual rate of 1.3 percent for the 
period 1960-65; 4.2 percent for the period 
1965-70; and 6.6 percent for the period 
1970-88. More recently consumer prices 
have increased at rates in excess of five per- 
cent. Since World War II prices have 
increased in all but two years. 

Through escalator clauses in union con- 
tracts and legislation fixing future in- 
creases in minimum wages and social 
security payments, it can be argued 
strongly that inflation is a structural com- 
ponent of our economy. Obviously, wage 
gains of workers have reflected past infla- 
tionary trends, and such trends should be 
considered in estimating the loss of future 
earnings if the goal of full compensation 
for such loss is to be realized. 

Economists agree that wage rate in- 
creases can occur for the following rea- 
sons: productivity increases as measured 
by output/manhour; demand increases for 
the product the worker produces; supply re- 
ductions of labor; inflation or specific 
product price increases; and catchup fac- 
tors in the case of specific industries. The 
economist’s judgment must be used in de- 
ciding what constitutes a future wage trend 
by considering all of the above wage deter- 
minants. While it would be wrong to use 
current inflationary wage rate increases in 
a projection of wages 20 years into the fu- 
ture, it would be equally incorrect to 
assume that inflation will affect future 


wages based on past experience. 

Certain fringe benefits have a definite 
monetary value to a plaintiff and if lost or 
reduced, should be included in a projection 
of loss.’ Fringe benefits, such as vacation 
or sick pay, already are included in the ba- 
sic earnings of the worker. They cannot 
monetarily accrue to the worker and 
should not be included in the estimate of 
loss. 


Value of Household Services 

The money value of services in the home 
represents an important element of loss 
due to injury or death. The loss of such 
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services as cleaning, home maintenance, 
auto repair, child care, and cooking should 
be substantiated by the plaintiffs records 
and by outside appraisal when possible. 
The loss of these services represents a mone- 
tary loss to the plaintiff's estate, and the 
value of the loss should be measured in 
terms of the costs of replacement.® If these 
services have been replaced through the hir- 
ing of a housekeeper or other service 
employees, then the value of replacement 
services is easily determined. 

Usually, lost services are not fully re- 
placed. In this case the economist may 
calculate the value of services based on 
hours of specific activities and their current 
market prices. For example, if the plaintiff 
or deceased previously had spent two 
hours per week repairing plumbing, the 
economist could apply a plumber’s wage to 
these hours to calculate loss. It would have 


to be shown, however, that the plaintiff or 
deceased had all of the qualifications to be 
a plumber. If not, these services might be 
priced using the minimum wage or age/sex 
unskilled wage rates. When no accurate re- 
cord of hours lost exists, the economist can 
use generalized statistics on the value 
of household services by age/sex/family 
composition.? 

In the case of injury where the disability 
is not total and permanent, only those 
hours of service actually lost should be re- 
ported. The loss should be projected 
through the life expectancy of the plaintiff 
or deceased, allowing for diminished effort 
with older age, and then discounted to pre- 
sent value. 


Death vs. Injury 

The methods of estimating economic 
loss are generally the same in cases of in- 
jury or death. The distinctions between 
economic loss in cases of death differ in 
only a few respects from those of injury.!° 
These differences are as follows: 

1. The survivors of the wronged party 
are the plaintiffs in cases of death; 

2. In cases of death, alternative earnings 
are not at issue; and 

3. In cases of death, the gross, undiscoun- 
ted economic loss must be reduced by that 
share of the loss the deceased might have 
personally consumed.!! 

Only the third distinction might present 
an immediate problem to the economist. If 
specific information about the deceased’s 
household consumption exists, this infor- 
mation might be used in reducing the loss 
to an appropriate level. However, consump- 
tion patterns change with age, family size 
and composition, and family income. A 
more reliable method of estimating the self- 
consumption of the deceased, which is not 
available to survivors, is to use U.S. Cen- 
sus estimates of household consumption 
based on the above considerations. 


Medical Disability and 
Occupational Disability 

The economist must rely on the judg- 
ments of physicians and occupational 
counselors to determine the extent to 
which the plaintiff can continue employ- 
ment after the injury.!2 If the disability is 
complete and total, then no alternative earn- 
ings need to be projected. If the plaintiff is 
capable of working in a reduced capacity, 
then the future value of these earnings 
must be subtracted from his projected earn- 
ings as an able-bodied worker. 

Often the occupational counselor can pro- 
vide a description of the types and hours 
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of employment that the plaintiff is capable 
of performing. The use of Department of 
Labor statistics can provide basic wage in- 
formation for these occupations. There are 
a number of recent publications that deal 
with the earnings performance of the dis- 
abled by degree and type of disability. 
Levitan reports, “Only two-fifths of the dis- 
abled are employed during a typical year, 
compared with three-fourths of the able- 
bodied. The mean annual earnings of dis- 
abled workers are roughly seven-tenths 
those of the able-bodied.”!4 


Discounting to Present Value 

The choice of a discount rate is critical 
in calculating the present value of a future 
stream of earnings. The plaintiff must in- 
vest a lump sum of money awarded at an 
interest rate sufficient to assure a future 
stream of earnings equal to the loss. Often 
the plaintiff is not mindful or appreciative 
of the complexities of investment markets. 
The investment must be relatively risk-free 
and require little skill in administration, or 
the portfolio of investments must be pru- 
dently supervised. 

The most commonly used discount rate 
is the interest rate on long-term U.S. Gov- 
ernment bonds. This is reasonable because 
these bonds are virtually risk-free and easy 
to administer. Current yields on these 
bonds vary with their dates of maturity, 
but average approximately 9-10 percent. 
Yields on long-term AAA corporate bonds 
are generally higher, but risks are relatively 
greater, and these bonds may be subject to 
early recall if interest rates fall. Unlike 
wage rate increase trends, the discount rate 
is based on current yields on bonds rather 
than historic yields on bonds because the 
lump sum is to be invested now at current 
interest rates. 

It can be argued that future interest rates 
may fall and the investor may be in a posi- 
tion in which future investments would be 


less lucrative, but such an argument is 
not germaine to the calculation of pre- 
sent value. On the other hand, future earn- 
ings will be based on future wage rate 
changes, and this necessitates the use of 
historic wage rate changes rather than cur- 
rent wage rate changes in projecting future 
earnings. 


Sources of Data 

The primary sources of data for the 
economist are the personal records of the 
injured party. Such records would include 
past income tax returns, W-2 forms, union 
contract, employee benefit forms, records 
of household services performed, certified 
business records, and a variety of informa- 
tion on the age, health, education, marital 
status, and dependents of the injured 
party. The plaintiff would be expected to 
provide medical evaluations of the extent 
of the injury. This primary data forms the 
basis for projecting worklife expectancy, 
lost future earnings, and the degree of oc- 
cupational disability. 

In addition to this data, the economist 
should attempt to gather information on 
current wages for other workers with simi- 
lar qualifications employed in the same 
plant or business. 

Publications of the Bureau of Labor Sta- 
tistics of the U.S. Department of Labor 
will provide the economist with specific re- 
gional and national information on produc- 
tivity gains, wage trends, unemployment 
rates, and alternative trends for workers 
with similar job characteristics of the in- 
jured party. 


Conclusion 

The economist’s use of statistical infor- 
mation pertaining to the injured party at- 
tempts to measure the plaintiff’s loss 
within the parameters of reasonable eco- 
nomic probability. This analysis should be 
done in an impartial manner consistent 


with the facts of the case and not deter- 
mined by the retaining party.0 


' Florida Standard Jury Instruction 6.1(c), 
in applicable part, “(I)f you find for the Plain- 
tiff, you should determine and write on the jury 
form, in dollars, the total amount of the loss, 
injury or damage which a greater weight of the 
evidence shows the Plaintiff sustained as a re- 
sult of the incident complained of, including 
any such damage as Plaintiff is reasonably cer- 
tain to experience in the future. [emphasis 
added.] 

2 Atlantic Coastline Railroad Company v. 
Ganey, 125 So. 2d 576 (Fla. 3d D.C.A. 1960). 

3 Lofton v. Wilson, 67 So. 2d 185, 188 (Fla. 
1953). 

4U.S. Department of Health and Human 
Services, Vital Statistics of the U.S., 1984, Life 
Tables, vol. II, §6. 

5 Florida Standard Jury Instruction 6.2, in 
applicable part, by category . . . you shall con- 
sider the following elements: loss of earnings 
(past and present); loss of earnings capacity 
(past and future); See Hubbs v. McDonald, 
517 So.2d 68 (Fla. Ist D.C.A. 1987); Long v. 
Publix, 458 So.2d 393 (Fla. Ist D.C.A. 1984); 
Hatfield v. Wells Brothers, Inc., 378 So.2d 33 
(Fla. 2d D.C.A. 1979); Allstate Insurance v. Shil- 
ling, 374 So.2d 611 (Fla. 4th D.C.A. 1979). 

6U.S. Department of Labor, Consumer 
Price Index (1988). See Seaboard Coastline v. 
Garrison, 336 So.2d 611 (Fla. 2d D.C.A. 1976). 

7 Fringe benefits should be included in the 
calculation of lost income to the injured party. 
See BrooxsHirE Economic DamaGEs, p. 49-62 
(1987). 

8 Etheridge v. Piper Aircraft Corporation, 
559 F. 2d 1027, 1029 (Sth Cir. 1977); Smyer v. 
Gaines, 332 So.2d 655, 660 (Fla. Ist D.C.A. 
1976). 

9 See Borpy, Economic VALUE OF A House- 
wiFE, U.S. Department of Health Education 
and Welfare (1975). 

10 See generally Fra. Stat. 768, Wrongful 
Death Act. 

Fra. Stat. §768.18(5). 

!2 Albertson’s, Inc. v. Brady, 475 So. 2d 986 
(Fla. 2d D.C.A. 1985). 

13 Disability Survey 72, Health and Human 
Services, Social Security Administration (April 
1981). 
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mimosa and magnolia. 


Here you'll find the most 
idyllic, mild and sunny 
part of the Russian 
Riviera. See the former 
summer residence of 
Nicholas ll, where 


Roosevelt, Churchill and 
Stalin gathered for their 
famous 1945 Yalta 
Conference to settle the 
post-war world. 


ODESSA 


Once a Tatar fortress, 
Odessa is scented by 
the orange, lemon and 
tangerine trees, which 
characterize the city. 
Huge white palaces 
stand magnificently by 
the sea. Formerly 
private residences, now 
they are vacation 
havens for comrades 
from Moscow and other 
Russian cities. Follow 
Primorsky (Seaside) 
Boulevard, a popular 
promenade, to the 
famous Potemkin Steps. 
See Vorontsov Palace 
and the elaborate 
Opera House. 


Dubrovnik, Yugoslavia 


Parthenon, Athens 


MYKONOS 

Spotless white houses 
and picturesque 
windmills are the 
essence of fashionabié 
Mykonos, a favorite Greek 
Isle of European jet- 
setters. People-watch in 
a harborfront cafe, or 
shop among the maze 
of colorful streets. It’s the 
perfect Greek Isle on 
which to do nothing 

at all. 


ATHENS 


Exciting and alive, 
Athens is also the 
birthplace of civilization. 
Discover the classic 
beauty of the Parthenon, 
the Temple of Winged 
Victory and the Theater 
of Dionysus. You can 
almost feel the spirits of 
the ancient Greeks. In 
the lusty Plaka District, 
meet the fun-loving, 
modern-day Greeks in 
their favorite tavernas. 
Sip a glass of ouzo and 
join them in their 
uninhibited dances. Or 
comb colorful shops for 


flokati rugs, pottery, 
jewelry and embroidery. 


NAPLES 

A cruise into the 
fabulous Bay of Naples, 
one of the most 
beautiful in the world, is 
a sight you will never 
forget. Be on board as 
the ship sails past the 
gently curving shoreline. 
Palm-lined seaside 
avenues come into 
view and Mount 
Vesuvius looms in the 
background. 


(Note: On some 
departures, this itinerary 
will operate in reverse 
order calling at 
Messina, Sicily instead 
of Crete.) 


Windmills on Mykonos 


Cruise Aboard the 
Newest ‘‘Love Boat’ — 
The Elegant 
Royal Princess 


Christened by Princess 
Diana of Wales at a 
gala ceremony in 


Southampton, the Royal 


Princess offers you a 
very special cruise 
world of luxury and 
romance. 


The five-star Royal 
Princess boasts all 
outside staterooms with 
large picture windows. 
There are bathtubs, as 
well as showers, 
refrigerators, beds that 
convert to queen size 
and even color 


television in every room. 


Acres of deck space, 


floor-to-ceiling windows, 


sparkling pools, 
romantic lounges, © 
glittering nightspots, 
dazzling restaurants 
and charming cafes 
add to the “star 
quality.” 


Come meet the 
charming British 
officers. And the 
crew, who will 
shower you with a 
level of service that 
recalls a more 
leisurely day. You'll 
be dazzled with a 
warmth and 
friendliness 
unmatched on the 
seven seas. 


Relax Like 
Never Before 
If you’re longing for a 


Dine at one leisurely seating 


truly relaxing vacation, 
this is it. Leave your 
cares and worries 
behind. Stroll hand-in- 
hand on deck. Bask in 
the soothing warmth of 
the sauna. Share 
sunsets and champag 
in your stateroom. Have 
breakfast in bed or 
soak up the sun by the 
pool. 


If you’re looking for 


RESPONSIBILITY: INTRAY, its affiliated and 


and agents act only as agents for the tour partic 


subsidiary companies 
no liability or responsibility for any injury, damage, loss, accident, delay or irregularity with respect to persons or | 
receipts, contracts and tickets shall be deemed to be consent by the tour participant that they constitute the sole 
tour participant. INTRAV reserves the right to change the itinerary of the tour without prior notice to the extent that 


beyond the control of INTRAV and no refunds will be granted when INTRAV’s best efforts cannot 


such acct 


supply 
for any reason including cancellation due to an insufficient number of tour participants, INTRAV shall have no liab 
the tour price in the event of cost increases due to changes in airfares, currency fluctuations or fuel surcharges ¢ 
two weeks after such notice. Final payment of all tours is due 70 days prior to the departure date. If the tour parti 
to a refund of all monies paid to INTRAV if such cancellation or claim for refund is in writing, addressed to INTRAV 
to a full refund for such cancellation. Cancellations occurring within 70 days prior to departure are subject to a c: 


tour participant for administrative costs will be assessed 


INTRAV reserves the right to decline, accept, or retain : 


for unused services shall be made by INTRAV. The carriers concerned are not to be held responsible for any act, 
when issued, shall constitute the sole contract between the carriers and the purchaser of these tickets, the tour parti 
indicate acceptance of the above terms and conditions of travel. Domestic airfares are subject to applicable can 
is based on varied promotional fares. Effective February 1, 1989. 


nonstop fun and friends for cocktails. 
excitement, you'll find Dance to the sounds of 
that, too. Check the your favorite band. Try 
Princess Patter each your luck at roulette, 

1 morning for news of the blackjack or the slots in 

f latest shuffleboard the Casino. There are 


fournament or game of lavishly costumed 
yne bridge. See a first-run production numbers 
fe movie. Try trapshooting, from some of your 


followed by a dance favorite musicals and 

© Class and a rousing intimate cabaret shows. 
game of “Bingo.” You can even get into 
Come evening, meet the act yourself! 
Buon Ap 


The chefs of the Royal 
Princess have won 
prestigious awards in 
many culinary 
competitions. While 
masters of international 
cuisine, the regional 
sooking of Italy is the 
“nouse” favorite, with 
Classic dishes like Veal 
Scallopini, Fettucine 
Alfredo, Spaghetti al 
Pesto and many others. 
Since no two dinner 
menus are the same, 
you'll have ample 
f opportunity to sample 
the award-winning 
style. You'll also enjoy 
spectacular 
breakfasts, fabulous 
five-course 
| luncheons, featuring 
a fresh pasta dish 
every day, bountiful 
buffets by the pool 
or at midnight, and 
afternoon tea. 


Spacious and comfortable staterooms 


property occasioned by any cause whatsoever, whether direct or indirect, beyond INTRAV’s control. All coupons, exchange orders, 
"le contract for any such goods and services and are a contract solely between such hotels, airlines, owners or contractors and the 
at any accommodations, transportation, food or other goods or services offered cannot be supplied due to delays or any other causes 
commodations, transportation, food or other goods or services or comparable alternatives thereto. If the tour is cancelled by INTRAV 
ability beyond the refund of all deposits made and monies paid to INTRAV by tour participants. INTRAV reserves the right to increase 
3 and all such increases are to be paid to INTRAV by the tour participant upon notice to the tour participant of such increases within 
rticipant decides to cancel his or her reservation for any reason other than the above described cost increases, he or she is entitled 
AV, and received by INTRAV at least 70 days prior to the scheduled date of departure, but otherwise, the tour participant is not entitied 
n any tour participant as a participant of the tour at any time. If any tour participant is removed from the tour, a proportionate refund 
t, omission, or event during the time tour participants are not aboard their conveyance. The passenger tickets in use by the carriers, 
rticipant and/or passenger. These tours may be sold in conjunction with the service of any IATA airline. Deposits paid by tour participants 
ncellation fees and are not included in the trip cancellation fee above. The price of your Mediterranean & Black Sea Air/Sea Cruise 


Mediterranean & Black Sea Air/Sea Cru 


Here’s What 
Is Included: 


@ FREE AIR from most 
major US. cities via 
scheduled wide-bodied 
jet round-trip to 
Milan/Venice and return 
from Naples/Rome 

@ Fourteen nights aboard 
the luxurious, five-star 
Royal Princess 

@ Visit these exciting 
Mediterranean and 
Black Sea ports: 

Venice, Italy 
Dubrovnik, 
Yugoslavia 
Heraklion (Crete), 
Greece 
izmir/Ephesus, Turkey 
Istanbul, Turkey 
Yalta, US.S.R. 
Odessa, US.S.R. 
Mykonos, Greece 
Athens, Greece 
Naples, Italy 


Note: On some 
departures, this itinerary 
will operate in the reverse 
order, calling at Messina, 
Sicily instead of Crete. 


@ Deluxe outside 
stateroom with private 
bath 

@ Superb international 
cuisine at all meals— 
breakfast, lunch and 
dinner, plus afternoon 
tea and midnight buffet 

@ Captain's Welcome 
Cocktail Party and 
Dinner 

@ Exclusive INTRAV 
Cocktail Party 

@ INTRAV Travel Director 
with you throughout the 
trip 

@ INTRAV Cruise 
Representative and staff 
on board to assist you 

@ Special shipboard 
parties and theme 
nights 


@ At nigh 
Broad\ 
movies 
to wat 

Orches 

@ Cabar 
on boc 

@ Interes' 
local fF 
of the 

@ Specic 
option 
excurs 
each | 


Plus, 


Airport 
Milan/ 
Naple: 
tips to 

@ Deluxe 
bag 

@ Deluxe 
wallet 
name 

@ Full pr 
and a 
provid 


TRAVEL IS A DREA 


“Travel is a dream, an education, an experience 


work-a-day routine to an exciting world of differe 


attitudes. Happy is the person who turns thi 


Fee RETURN THIS COUPON | 


Early Booking Bonus 
$300 Per Couple Shipboard Credit 
Book Before April 14, 1989 
Royal Princess Staterooms Per Person 
My 1st, 2nd and 3rd category choices are: Double Occupancy 
Description 
1. Lido Deluxe Outside Suite with verandah, $7889 0 
queen bed, sitting room, 
floor-to-ceiling windows, tub/shower 
2. Lido Deluxe Outside Twin* with verandah, $6949 0 
separate sitting area, floor-to-ceiling 
windows, tub/shower 
3. Aloha Deluxe Outside Twin* with verandah, $6289 0 
separate sitting area, floor-to-ceiling, 
windows, tub/shower 
4. Aloha Outside Twin* with verandah, $5779 0 
floor-to-ceiling windows, tub/shower 
5. Baja Outside Twin’, tub/shower $5019 0 
6. Dolphin Outside Twin’, tub/shower $4859 0 
7. Plaza Outside Twin’, tub/shower $4609 O 
8. Caribe Outside Twin’, tub/shower, restricted view $4429 0 
9. Dolphin Outside Twin’, tub/shower, restricted view $4269 0 
10. Dolphin Outside Twin’, tub/shower, obscured view $3799 0 
*Can be converted to queen 
Port Taxes: $99, per person Single staterooms on request 
Round-trip airfares to Milan/Rome can be arranged from: 
Miami FREE OrlandoFREE TampaFREE Jacksonville FREE 
Indicate one of the above, or other departure city, on the coupon. 
Airfares from other departure cities available on request. 


Send to: 
INTRAV 
ATTN: Le 
7711 Bor 
St. Louis 


| will depart | 


Enclosed is r 
| understand | 
to cancel my 
least 70 days 
assignments ' 
check payab 
Names____ 
Last 
Home Addre: 


Area Code__ 


lise 
ht, there are @ Optional insurance 


way shows, first-run coverage is available 
Ss OF quiet places for Baggage, Accident 


ich the stars and Trip Cancellation/ 
stra for dancing Interruption at special 
sad entertainment low-cost group rates 

ar 

sting lectures on Automatic $250,000 
history and culture | Flight Insurance Policy at 

) areas no additional charge for 
ally priced, each passenger on 

val shore scheduled airline flights, 
sions available in subject to policy terms 
port and limitations. 

Many Extras: PRICE GUARANTEE | 
tship transfers in The price of your trip is _ 
Venice and guaranteed and will not 
as/Rome, including | increase due to the 

) porters fluctuation in value of 

e oversized flight 


passport 

and engraved 
» badge 

retrip information 
assistance 

ded by INTRAV 


AM 

e. It’s an escape from the 
rent Cultures, customs and 
vat dream into reality.” 


eah Hite 
nhomme Avenue 
s, MO 63105-1961 


from: 
(Departure City) 


my check for $_____($400 per person) as deposit. j 
| the total deposit will be refunded if it becomes necessary 

/; Mediterranean & Black Sea Air/Sea Cruise reservation at g 
s before departure, when final payment is due. Stateroom 

; will be made in the order of receipt of deposits. Make your z 
ble to INTRAV. 


Title First Initial Spouse's Title and First Name a 
on 3 

State. Zip. 4 
Office Phone 


___ Residence Phone 


2200-9/17 é 
© Copyright by INTRAV 1989 


‘ 


For starter homes and dream houses, 
more than 800,000 families every year 
turn one way for title insurance. 


ommonwealth. 


On June 19, 1876, Martha Morris bought a 
town house in Philadelphia and the first title 
insurance policy written in this country. It was 
issued by Commonwealth. 

One hundred and twelve years later, 
people still turn to us for the same reasons 
Martha Morris did. Personal attention and solid 
protection. 

Through today’s network of nearly 200 
branch offices, 5,000 agents and 10,000 approved 
attorneys, you get personal attention from profes- 
sionals who know your local community. 


Through today’s assets of more than $300 
million and a soundness revealed in all key 
theasures of financial strength, you get the solid 
protection that makes you feel truly at home. 

When you are buying a town house—or a 
country manor—let Commonwealth open the 
door to service and security. 


COMMONWEALTH 
LAND TITLE INSURANCE COMPANY 
A Reliance Group Holdings Company 


Florida-Caribbean Regional Office 
1901 West Colonial Drive, Orlando, FL 32804 
(407) 425-6121 FL WATS (800) 432-8518 


| | | 


ecent tax legislation has sig- 
nificantly increased the attrac- 
tiveness of partnerships for 
operating businesses or holding 
investments. First, partnership income is 
taxed only once, at the partner level. Cor- 
porate profits, on the other hand, are 
taxed once at the corporate level and again 
at the shareholder level upon distribution. 
Furthermore, individual tax rates, as a re- 
sult of the Tax Reform Act of 1986, are 
now lower than tax rates applicable to cor- 
porations. Although Subchapter S corpo- 
rations are, like partnerships, subject to a 
single level of tax at the owner level, eligi- 
bility restrictions severely limit the number 
and types of investors who can become af- 
filiated with such corporations. Finally, 
partnerships provide greater flexibility in 
the allocation and distribution of income 
than either regular or Subchapter S 
corporations. 

If a partnership is determined to be the 
most suitable entity for a given venture, it 
is critically important that the partnership 
be structured to ensure classification as a 
partnership for federal income tax pur- 
poses. State law partnership status is not 
controlling for purposes of the federal in- 
come tax.! 

Classification is rarely an issue in organi- 
zations formed as general partnerships or 
in limited partnerships with either individ- 
ual general partners or substantially capi- 
talized corporate general partners. Where, 
however, general partners hold a very 
small interest in a limited partnership or 
seek to limit liability through the use of 
thinly capitalized corporate general part- 
ners, classification does become an issue. 


Classification Regulations 

The Internal Revenue Code (the Code) 
prescribes certain categories into which vari- 
ous organizations fall for purposes of 
taxation. The categories, or classes, include 
associations taxable as corporations, 
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TAX LAW NOTES 


Internal Revenue Service 


Eases Net Worth 


Requirement for Partnerships 


Partnerships 
provide greater 
flexibility in the 

allocation and 

distribution of 
income than do 
either regular or 

Subchapter S 

corporations 


by Stephen G. Vogelsang 


partnerships and trusts. The tests, or 
standards, which are to be applied in deter- 
mining the classification in which an 
organization belongs are set forth in 
§§301.7701-2 through 301.7701-4 of the 
Treasury Regulations (the regulations). 
The regulations distinguish between asso- 
ciations taxable as corporations and organi- 
zations more properly characterized as 
partnerships on the basis of the following 
“corporate” characteristics: continuity of 
life, centralization of management, limited 
liability for corporate debts, and free trans- 
ferability of interests.2 An unincorporated 
organization will not be classified as an as- 
sociation unless it has more than two of 
the foregoing corporate characteristics. 
Limited partnerships subject to state stat- 
utes corresponding to the Uniform Limited 
Partnership Act will generally lack the cor- 
porate characteristic of continuity of life.3 
A partnership will lack this characteristic 
of limited liability even if it can be con- 


tinued, by a vote of all remaining partners, 
upon the death, insanity, bankruptcy, re- 
tirement, resignation, or expulsion of a 
general partner.* Limited partnerships 
subject to statutes corresponding to the Uni- 
form Limited Partnership Act may, further- 
more, be drafted to avoid the corporate 
characteristic of free transferability of in- 
terests simply by granting the general 
partner unlimited discretion in denying con- 
sent to transfers of limited partnership 
interests. The Tax Court has held, how- 
ever, that free transferability will exist 
where partners can assign all of their rights 
in a partnership subject to the consent of 
the general partners if such consent cannot 
be unreasonably withheld.5 

Many limited partnerships, however, 
will possess the corporate characteristic of 
centralized management because only gen- 
eral partners have the continuing exclusive 
authority to make all necessary manage- 
ment decisions for the organization. A 
finding of centralized management is par- 
ticularly likely where general partners do 
not own a substantial proprietary interest 
in the partnership.’ If, therefore, an organi- 
zation’s limited partners balk at placing 
restrictions upon the transferability of their 
interests, the classification issue may, and 
very often does, turn on the presence or ab- 
sence of limited liability. 

An organization has the corporate char- 
acteristic of limited liability if, under local 
law, no member is personally liable for the 
debts of the organization.’ General partner- 
ships lack the corporate characteristic of 
limited liability because personal liability ex- 
ists with respect to each general partner. 
Similarly, limited partnerships lack limited 
liability because each general partner is per- 
sonally liable for any debts incurred by the 
partnership. A limited partnership may, 
however, have the corporate characteristic 
of limited liability if its general partner has 
no substantial assets and is merely a 
“dummy” acting as the agent of the limited 


$ 

* 


partners.? The regulations appear to state 
this test in the conjunctive; that is, a lim- 
ited partnership will not have the corpo- 
rate characteristic of limited liability unless 
its general partner is both a “dummy” and 
has no substantial assets. 


Revenue Procedure 72-13 

The classification regulations were writ- 
ten in the 1960’s primarily to prevent 
professional associations from being able 
to take advantage of the more liberal pen- 
sion rules then available to corporations. 
The regulations, therefore, were drafted in 
such a way as virtually to ensure partner- 
ship status for unincorporated organiza- 
tions. More recently, however, the pension 
rules for partnerships have been amended 
to conform with the rules generally appli- 
cable to corporations. Partnerships, further- 
more, enjoy significant tax benefits over 
corporations, causing the Internal Revenue 
Service (the Service) to shift the emphasis 
of the classification regulations toward cor- 
porations and away from partnerships. In 
lieu of amending the classification regula- 
tions, the Service has utilized various 
pronouncements in order to implement its 
shifting policy. 

Specifically, in Revenue Procedure 
72-13! the Service first indicated that it 
was applying additional requirements be- 
yond those contained in the classification 
regulations. This revenue procedure states 
that the Service will consider issuing ad- 
vanced rulings classifying organizations 
formed as limited partnerships having a cor- 
poration as their sole general partner only 
if the following conditions are met: 

1. The limited partners do not own, di- 
rectly or indirectly, more than 20 percent 
of the stock of the corporate general part- 
ner or any of its affiliates. For purposes of 


determining stock ownership, the attribu- 
tion rule set forth in §318 of the Code is 
applicable. 

2. If the corporate general partner has 
an interest in only one limited partnership 
and the total contributions to that partner- 
ship are less than $2,500,000, the net worth 
of the corporate general partner at all 
times must be at least 15 percent of such 
total contributions or $250,000, whichever 
is the lesser. If, alternatively, the total con- 
tributions to the partnership exceed 
$2,500,000, the net worth of the corporate 
general partner must, at all times, be at 
least 10 percent of such total contributions. 
For purposes of computing the corporate 
general partner’s net worth, its interest in 
the limited partnership and accounts and 
notes receivable from and payable to the 
limited partnership are excluded. If the cor- 
porate general partner has an interest in 
more than one limited partnership, the net 
worth requirement will be applied sepa- 
rately for each limited partnership, and the 
corporate general partner must, at all 
times, have a net worth at least as great as 
the sum of the amounts required for each 
separate limited partnership. 

3. The purchase of the limited partner- 
ship interest by a limited partner must not 
entail either a mandatory or discretionary 
purchase or option to purchase any type 
of security of the corporate general partner 
or its affiliates. 

The 20 percent stock ownership prohibi- 
tion was apparently designed to ensure 
that a corporate general partner would not 
be the “dummy” of the limited partners 
and the net worth standards were appar- 
ently designed to ensure that a corporate 
general partner had “substantial assets.” 
The net worth test of Revenue Procedure 
72-13 effectively requires that unlimited li- 
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ability be one of the two noncorporate char- 
acteristics present in a limited partnership 
that is to be taxed as a partnership. More- 
over, Revenue Procedure 72-13 transforms 
the conjunctive limited liability test set 
forth in the regulations into a much more 
difficult disjunctive standard. That is, the 
Service, in contravention of the regula- 
tions, will not rule that a limited partner- 
ship should be taxed as a partnership 
unless its sole corporate general partner is 
not a “dummy” and has “substantial 
assets.” 

The Service’s reconstruction of the regu- 
lations has been roundly criticized by com- 
mentators.!! The Service’s disjunctive 
reading of the limited liability regulation 
was, furthermore, rejected by the Tax 
Court in Larson v. Commissioner, 66 T.C. 
159 (1976), acq., 1979-1 C.B. 1. In Larson, 
the Tax Court held that two California lim- 
ited partnerships, each of which possessed 
only two of the four corporate characteris- 
tics described in the characterization regu- 
lations, were taxable as partnerships for 
federal tax purposes. As part of its analy- 
sis, the court stated that the partnership 
lacked the corporate characteristic of lim- 
ited liability, even though the general part- 
ner may not have had substantial assets in 
the years at issue. The court based such 
conclusion on a finding that the general 
partner was not a “dummy” of the limited 
partners. Furthermore, the Larson court 
concluded that equal weight must be given 
to each of the four corporate characteris- 
tics of continuity of life, centralization of 
management, limited liability and free trans- 
ferability of interest. 


When the Service subsequently an- 
nounced its acquiescence to Larson, it ap- 
peared that limited liability would be taken 
down from the pedestal upon which Reve- 
nue Procedure 72-13 had placed it. On 
December 16, 1982, however, the Service 
issued a news release, IR-82-145,'2 announc- 
ing that it had decided to undertake a 
study of the rules for classification of enti- 
ties for federal tax purposes “with special 
focus on the significance of the characteris- 
tic of limited liability.” The announcement 
further stated that the Service would “con- 
sider the possible application of the mini- 
mum capitalization requirement of 
Revenue Procedure 72-13, . . . to all enti- 
ties seeking classification as partnerships 
for federal tax purposes. That requirement 
could be applied either as an advance rul- 
ing policy or as a substantive rule.” The 
Service also indicated that it would recon- 
sider its acquiescence in the Larson case. 
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Announcement 88-118 

On September 2, 1988, the Service, in 
Announcement 88-118,!3 declared that it 
had completed its entity classification 
study and concluded that the net worth re- 
quirement of Revenue Procedure 72-13 
“should not be extended to all entities seek- 
ing partnership classification, either as an 
advance ruling policy or a substantive 
rule.” The Service also announced that it 
would not withdraw its acquiescence in 
Larson. In conjunction with Announce- 
ment 88-118, the Service published Reve- 
nue Ruling 88-76,'* which emphasized that 
Larson would be the Service’s standard for 
entity classification and that “equal weight 
must be given to each of the four corporate 
characteristics of continuity of life, centrali- 
zation of management, limited liability, 
and free transferability of interests.” The rul- 
ing held that an unincorporated organiza- 
tion operating under Wyoming’s Limited 
Liability Company Act would be classified 
as a partnership for federal tax purposes.!5 

By failing to withdraw its acquiescence 
in Larson, the Service seems to have im- 
plicitly revoked the disjunctive limited li- 
ability test of Revenue Procedure 72-13. If 
the Service has indeed revoked Revenue 
Procedure 72-13, greater flexibility and cer- 
tainty would exist with respect to partner- 
ship classification. Partnerships could, for 
example, be formed with nominally capi- 
talized corporate general partners so long 
as limited partners avoid direct or indirect 
ownership interests in the corporate gen- 
eral partner: 
Example 1. Individuals A and B each contrib- 
ute $25,000 to ABC limited partnership in re- 
turn for 25 percent interests in ABC as limited 
partners. C, a Florida corporation, contributes 


$50,000 to ABC in return for a 50 percent inter- 
est in ABC as general partner. C owns no assets 
other than its interest in ABC. Neither A nor B 
own, directly or indirectly, any interest in ABC. 

Since C could not be regarded as the 
“dummy” or agent of the limited partners, it 
should not possess the corporate characteristic 
of limited liability. If it lacks continuity of life 
it should be classified as a partnership. The dis- 
advantage of this structure, however, is that the 
§754 election would not be available on C’s 
shareholder’s death. 

Alternatively, limited partners could 
own and control corporate general part- 
ners if the general partner were adequately 
capitalized: 

Example 2. Individuals A and B each contrib- 
ute $49,500 to ABC, an organization formed as 
a limited partnership, in return for 49-1/2 per- 
cent interests in ABC as limited partners. C, a 
Florida corporation, contributes $1,000 to 


Practitioners may 
advise clients to 
satisfy the net 
worth standards, if 
feasible, until the 
Service clarifies 
its position 


ABC in return for a | percent interest in ABC 
as its sole general partner. A and B formed C, 
transferring $15,000 to C in exchange for all of 
C’s stock. ABC lacks the corporate characteris- 


tic of limited liability because C, although con- 
trolled by A and B, is adequately capitalized. 
If ABC also lacks the corporate characteristic 
of continuity of life it should be classified as a 
partnership. The §754 election would be avail- 
able with respect to 99 percent of the part- 
nership interest on the death of a partner. 

Finally, a partnership could be formed 
with nominally capitalized corporate gen- 
eral partners owned and controlled by lim- 
ited partners: 
Example 3. Same facts as example 2 except 
that C is not adequately capitalized. ABC 
would possess the corporate characteristic of lim- 
ited liability because C is both a “dummy” con- 
trolled by A and B and lacks substantial assets. 
This structure brings the characteristic of free 
transferability of interests sharply into focus. As- 
suming the partnership would not have conti- 
nuity of life, classification turns on whether the 
interests are freely transferable (because most 
limited partnerships have centralized manage- 
ment). Therefore, the draftsman should be scru- 
pulously careful to ensure that the interests are 
not transferable within the meaning of the regu- 
lations. This may require that the consent of 
other partners is required to transfer an interest 
and the agreement should clearly indicate that 
any such consent might be withheld solely in 
the discretion of the consenting partners. If the 
agreement provides that the consent may not 
be unreasonably withheld, a modified form of 
transferability may exist, which could be fatal 
to partnership classification. 

Significantly, however, the Service did 
not explicitly revoke Revenue Procedure 
72-13 and presumably had a reason for not 
doing so. The Service did state that all ex- 
isting revenue procedures relating to part- 
nership classification would be revised and 
consolidated into a single revenue proce- 
dure. Until the Service issues the consoli- 
dated revenue procedure, it is difficult to 
judge the import of Announcement 88-118 
with any precision.'? Prudent practitioners 
may, therefore, continue to advise clients 
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to satisfy the net worth standards, if feasi- 
ble, until the Service clarifies its position. '® 

After this article was written, the Service 
issued the entity classification revenue pro- 
cedure promised in Announcement 88-118. 
Under the new guidelines contained in 
Revenue Procedure 89-12,!9 issued Janu- 
ary 30, 1989, the Service will issue advance 
rulings on partnership classification to lim- 
ited partnerships which can demonstrate 
that their corporate general partner either 
has substantial assets or acts independently 
of the limited partners. Revenue Procedure 
89-12 also provides a limited liability safe 
harbor for limited partnerships whose cor- 
porate general partners have a net worth 
at least equal to 10 percent of total part- 
nership contributions and expected to 
remain at least to 10 percent of partnership 
contributions for the life of the partner- 
ship. 

Revenue Procedure 89-12 further states 
that no limited partnership will receive an 
advance ruling on partnership classifica- 
tion unless the aggregate interests of all 
general partners in each item of partner- 
ship income, gain, loss, deduction, or 
credit is equal, at all times, to at least 1 
percent of each such item. Limited relief is 
provided in the case of partnerships with 
total contributions exceeding $50 million 
and in the case of partnerships with at least 
one general partner who performs substan- 
tial services in his capacity as a partner. 
General partners, furthermore, must main- 
tain an aggregate capital account balance 
at least equal to 1 percent of total positive 
capital account balances for the partner- 
ship or $500,000, whichever is less. The 
lesser of 1 percent or $500,000 requirement 
is a continuing obligation requiring general 
partners to make capital contributions in 
proportion to any subsequent contribu- 
tions made by the limited partners. 

In addition to the foregoing mandatory 
provisions, the Service said it would rule 
on the characteristic of centralized manage- 
ment only if limited partners’ interests do 
not exceed 80 percent of the total interests 
in the partnership, and would rule on the 
characteristic of continuity of life only if, 
in the case of the removal of a general part- 
ner, the partnership agreement does not 
permit less than a majority in interest of 
limited partners to elect a new general part- 
ner to continue the partnership.0 


' Treas. Reg. §301.7701-1(c). 

2 Treas. Reg. §301.7701-2(a)(2). 

3 Treas. Reg. §301.7701-2(b)(3). 

4 Treas. Reg. §301.7701-2(b)(1). 

5 See, e.g., Larson v. Commissioner, 66 
T.C. 159 (1976), acq., 1979-1 C.B. 1. 


6 Treas. Reg. §301.7701-2(c\(1). 

7 Treas. Reg. §301.7701-2(c)(4). 

Treas. Reg. §301.7701-2(d\(1). 

9 Treas. Reg. §301.7701-2(d)(2). 

1 1972-1 C.B. 735. 

'! See, e.g., Fox & Halperin, A Corporate 
General Partner in Limited Real Estate Part- 
nerships, 3 J. Reav Estate Tax‘n 425 (Summer 
1976); Ben-Horin Real Estate Syndications, Lim- 
ited Partnerships, 1972 So. Calif. Tax Inst. 71. 

!2 1982 CCH 46851. 

13 1988-38 LR.B. 26. 

4 1988-38 LR.B. 14. 

‘5 Florida similarly provides for the forma- 
tion of limited liability companies. Fra. Stat. 
§§608.401-608.471. Florida limited liability com- 
panies are designed to be classified as partner- 
ships for federal income tax purposes while 
retaining the limited liability feature of corpo- 
rations. The Service, however, has not yet ruled 
on the tax classification of Florida limited 


liability companies. 

6 Treas. Reg. §301.7701-3(b)(2) Example 
(1). 

'’ The issuance of this consolidated revenue 
procedure is believed to be imminent. 

'8In order to avoid tying up liquid assets, 
promoters may wish to issue demand notes to 
their corporate general partners in an amount 
necessary to satisfy the requirements of Reve- 
nue Procedure 72-13. The demand note must, 
of course, be backed by sufficient assets to en- 
sure that it is of adequate value. 

19 1989-7 LR.B. 1. 
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f the Administrative Procedure Act of 

1974 (APA) provides an “impressive ar- 

senal”! of remedies against arbitrary 

action, state prison inmates challeng- 
ing the Department of Corrections (DOC) 
find that much of their powder is wet. The 
first “prisoners’ rights” case reported under 
the APA, Department of Offender Reha- 
bilitation v. Jerry, 353 So.2d 1230 (Fla. Ist 
DCA 1977), cert. denied, 359 So.2d 1215 
(Fla. 1978), announced a restrictive rule of 
standing for §120.56 rule challenges.” This 
did Mr. Jerry no good, but the decision 
demonstrated that under the original lan- 
guage of the APA, prisoners were to enjoy 
the same rights as other persons. 

The legislature responded to Jerry by ex- 
cluding prisoners from the definition of 
“party” for purposes of §120.54(16) 
drawouts and §120.57 adjudicatory proceed- 
ings.? It also permitted DOC to limit 
prisoners’ participation in its own 
§120.54(3) rule-making proceedings to sub- 
mission of written statements.* But the 
1978 amendments did not address §120.68 
appeals from final agency action, and 
when an inmate challenged a “presumptive 
parole release date” fixed by the Florida 
Parole and Probation Commission, the 
First District Court of Appeal held that he 
was entitled to §120.68 review of the com- 
mission’s order, even though the underly- 
ing proceeding was not itself governed by 
the APA.® 

The legislature responded again, this 
time specifying the APA proceedings that 
are available to prisoners, rather than 
those which are not.? As Ch. 120 now 
stands, prisoners who meet requisite access 
criteria may participate in information- 
gathering proceedings regarding proposed 
rules,? administrative proceedings to deter- 
mine the validity of proposed rules,!® 
rulemaking initiatives,!! emergency rule- 
making proceedings,!2 and administrative 
proceedings to determine the validity of ex- 
isting rules.!? They may also be parties in 
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ADMINISTRATIVE LAW 


Securing Constitutional 
Rights of Prisoners: 
A New Mission for the A PA? 


The legislative 
decision to grant 
APA access to 


prisoners on policy 
issues while 
denying it for 
individual decisions 
is readily defensible 


by Harry L. Witte 


§120.68 appeals from those proceedings, 
but no others. Generally, then, inmates 
have significant APA rights to request, in- 
form and challenge DOC rules,'* but no 
APA rights in adjudicatory proceedings 
that apply those rules (and statutes) to par- 
ticular cases. !5 

In matters of prison operations, the leg- 
islative decision to grant APA access to 
prisoners on policy issues while denying it 
for individual decisions is readily defensi- 
ble. No persons are more closely regulated 
in their personal lives than are inmates. A 
list of daily decisions affecting substantial 
interests of each of them, from the time 
they rise to the time and circumstances of 
their sleep, would be nearly endless. Any 
effort to inform each of those decisions 
through §120.57 procedures would self- 
destruct. But there is no practical bar to 
prisoner participation in the processes by 
which policy is established, and from 
points of view of both rehabilitation and 


promoting development of sound DOC 
policies, there is much to recommend it. 


Turner v. Safley 

Although the court had assured state 
prison inmates many years earlier that the 
Constitution’s fundamental guarantees ex- 
tend to them,!® its effort to articulate a 
clear standard of review for challenges to 
prison regulations was deferred until last 
term. Turner v. Safley, 107 S.Ct. 2254 
(1987), held that a regulation curtailing con- 
stitutionally protected rights of inmates is 
valid only if it is “reasonably related to le- 
gitimate penological interests.” 107 S.Ct. at 
2261. Although, at first blush, Safley ap- 
pears to raise the threshold for a successful 
challenge to conditions of incarceration — 
it rejects the “strict scrutiny”!? applied by 
the court of appeals and the district court 
— both the criteria it announces and the 
detailed review it performs suggest the re- 
sult may be quite the opposite. At the very 
least, the new rule of decision invites a dra- 
matic increase in prisoners’ rights litiga- 
tion. And, in Florida, that litigation may 
spill into the APA rule-challenge mecha- 
nisms §120.54 and 120.56 provide. 

The criteria enumerated by Safley as ap- 
propriate to the application of its standard 
are four: First, whether there is “a ‘valid, 
rational connection’ between the prison 
regulation and the legitimate governmental 
interest put forward to justify it”; second, 
“whether there are alternative means of ex- 
ercising the rights that remain open to 
prison inmates”; third, whether “accommo- 
dation of an asserted right will have a 
significant [and detrimental] ‘ripple effect’ 
on fellow inmates, or on prison staff”; and 
fourth, whether there is an “absence of 
ready alternatives.”!8 These criteria indi- 
cate an effort to inject pragmatic concerns 
into the review process. 

The difficulties courts encounter in for- 
mulating disparate sets of rights — one for 
free people and another for prisoners — 


i 
. 


from a single constitutional text are illus- 
trated by Safley itself. At issue were two 
regulations of the Missouri Division of 
Corrections, as applied at its Renz Correc- 
tional Institution. The first governed corre- 
spondence between inmates at different 
institutions, allowing it between members 
of the same immediate family on “legal mat- 
ters,” but requiring a prior determination 
by each inmate’s “classification/ treatment 
team” that other correspondence between 
inmates was “in the best interests of the par- 
ties involved.” This was applied at Renz to 
prohibit correspondence between inmates 
who were not family members.!9 

The second regulation prohibited an in- 
mate’s marrying without permission of the 
prison superintendent, and required “com- 
pelling reasons” before permission could 
be granted. It was applied as a general ban 
on marriage, except in cases involving preg- 
nancy or the birth of an illegitimate 
child.” The district court and the court of 
appeals struck both regulations as unneces- 
sarily broad. As to the marriage rule, all 
nine justices agreed with the lower courts, 
but, in a five-four split, the court reversed 
as to the correspondence rule. 

Safley’s holding that the right to marry 
applies to prison inmates, 107 S.Ct. at 
2265, overrules Department of Corrections 
v. Roseman, 390 So.2d 394 (Fla. Ist DCA 
1980) (prisoners have no fundamental right 
to marry, and free persons have no funda- 
mental right to marry prisoners). As inter- 
preted by Holden v. Fla. Department of 
Corrections, 400 So.2d 142 (Fla. Ist DCA 
1981), Roseman did not categorically deny 
prisoners the right to marry, but deferred 
to DOC assertions of adverse effects on in- 
mate rehabilitation and prison security. 
Holden, 400 So.2d at 143-44. Safley ad- 
mits limitations on the right of prisoners 
to marry, 107 S.Ct. at 2266, but not on pa- 
ternalistic or talismanic rationales. This 
suggests a need for individualized determi- 
nations that go beyond mere invocation of 
generalized rehabilitation and security con- 
cerns. DOC has a trilemma: Hold a hear- 
ing whenever an inmate requests permis- 
sion to marry,?! and develop sound factual 
and policy bases”? for each denial; develop 
rules that are sufficiently detailed to apply 
the Safley criteria without additional fact- 
finding; or allow all marriages. DOC’s 
highly restrictive rule on inmate mar- 
riages?? has not yet been amended in 
response to Safley. 


Broader Implications 
Safley was given expansive application 
in Diaz v. Florida Department of Correc- 


tions, 519 So.2d 41 (Fla. Ist DCA 1988), 
appeal dismissed, 525 So.2d 877 (Fla. 
1988), a challenge to a rule proscribing in- 
mates’ access to information in DOC files” 
and to the identical language of F.S. 
§945.10(2) (1985). Addressing the latter, 
the court found “no rational basis” for the 
blanket denial of access and, under the rea- 
soning of Safley, declared the statute 
unconstitutional. 525 So.2d at 42. It is un- 
clear, however, whether the court believed 
this result was compelled by Safley. 

By its terms, Safley analysis applies to 
claims involving fundamental rights under 
the United States Constitution.25> No such 
claim is expressly identified in Diaz, and 
— unlike free speech and marriage — ac- 
cess to prison records has not been re- 
garded as a fundamental right.2 Nothing 


The availability 
and economy of 


APA procedures 
suggest they may 
become the 
preferred means of 


resolution 


in Safley suggests that its somewhat height- 
ened level of scrutiny for prisoner claims 
is required in the absence of a fundamental 
right. Thus, rather than following Safley as 
binding precedent on a matter of federal 
constitutional law, it may be that the Diaz 
court adopted it as a useful test for gauging 
the validity of a statute curbing prisoner 
rights under the Florida Constitution.2’ 
Whether the Safley standard applies as 
a matter of Florida law to all statutes and 
rules which curtail prisoner rights, or is lim- 
ited to those implicating fundamental 
rights under the U.S. Constitution,”* it can 
be expected to see significant service in the 
key areas of the APA left open to prison- 
ers, rule challenges. Despite its mixed 
message regarding the quantum of proof 
required to sustain a curtailment of funda- 
mental rights, Safley clearly demands a 
reasonably close fit between the state’s “le- 
gitimate penological interests” and the 
means it selects to advance them. It also 
demands a balance between the state’s dem- 
onstrated need and the extent of the 


deprivation imposed. 

The rule challenge procedures of §120.54 
and 120.56 offer effective and economical”? 
means of invoking Safley review. Hearings 
are conducted in the manner of adjudica- 
tory proceedings, enabling the parties to 
make whatever evidentiary record is appro- 
priate for application of the Safley criteria 
to the policy in question. Of course, in the 
scope of administrative remedy available, 
there is an important difference between 
challenging a proposed rule and challeng- 
ing an existing rule. While a hearing officer 
may determine claims of constitutional in- 
firmity regarding the former, such claims 
as to the latter must await §120.68 judicial 
review.?! At least in §120.54 cases, the Saf- 
ley standard is significantly more exacting 
than the “clearly erroneous”? standard or- 
dinarily applied to an agency’s construc- 
tion of a statute it administers. In addition, 
once it is shown that a policy infringes 
upon a fundamental constitutional right, 
the burden shifts to DOC to prove justifi- 
cation,>> relieving the challenger of the 
usual burden* of proving invalidity of a 
duly promulgated rule, by a preponder- 
ance of the evidence. 

A Safley claim normally will be joined 
with a statutory invalidity claim, since a 
rule curtailing fundamental rights may also 
exceed DOC’s rulemaking authority, con- 
flict with a statute, or be offensively vague, 
arbitrary or capricious.*5 But the potency 
of §120.68 review, together with the econ- 
omy of a §120.56(5) hearing, favor the 
APA procedure perhaps even in the ab- 
sence of a statutory claim. Until the Diaz 
court held the statute unconstitutional, 
there was no colorable claim that could be 
determined in the underlying §120.56 rule 
challenge.*® 

The greatest bulk of daily regimentation 
of prison life is unaffected by Safley. But, 
at least when DOC proposes to adopt as 
rules state prison policy that conflicts with 
fundamental rights,>’ the ready availability 
and economy of APA procedures suggest 
that they may become the preferred means 
of resolution, for prisoners and DOC 
alike.O 

'Dep't. of Gen. Servs. v. Willis, 344 So.2d 
580, 590 (Fla. Ist D.C.A. 1977). 

2The standard has received much criticism, 
e.g., Dore, Access to Florida Administrative 
Proceedings, 13 Fra. St. U.L. Rev. 967 (1986). 

3Fia. Laws Ch. 78-28 (1978). But a Division 
of Administrative Hearings hearing officer sub- 
sequently granted intervenor status to a pris- 
oner in a §120.57(1) proceeding initiated by his 
fiancee in an effort to secure permission to 
marry, and the reviewing court approved. 


Holden v. Fla. Dept. of Corrections, 400 So.2d 
142, 143 (Fla. Ist D.C.A. 1981). 
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4Fla. Laws Ch. 78-28 (1978). 

SFia. Stat. §947.165 (1979). 

®Daniels v. Fla. Parole and Probation 
Comm’n., 401 So.2d 1351 (Fla. Ist D.C.A. 
1981) (en banc). The decision provided instruc- 
tions for filing appeals in presumptive release 
date cases. 401 So.2d at 1356-58. The Florida 
Supreme Court approved and adopted the ra- 
tionale of Daniels in Roberson v. Fla. Parole 
and Probation Comm'n., 444 So.2d 917 (1983). 

7Fla. Laws Ch. 83-78, s. 1 (1983). The list 
of open proceedings is in the definition of 
“party,” §120.52(12). 

8Taken literally, §120.52(12) permits prison- 
ers to participate in all proceedings in the 
enumerated categories by merely establishing 
that they are “prisoners as defined in s. 
944.02(5),” without showing any stake in the out- 
come. It is unlikely, however, that the legisla- 
ture intended to waive “standing” requirements 
for prisoners. Regarding use of the term “access 
criteria” instead of “standing,” see Dore, supra 
note 2, 967-68. 

9Fia. Stat. §120.54(3) (1989). However, 
DOC may limit prisoner participation in its 
own rulemaking proceedings to the submission 
of written statements. See text at n. 4, supra. 

Fa. Stat. §120.54(4) (1989). 

Fa. Stat. §120.54(5) (1989). 

Fa. Stat. §120.54(9) (1989). This provi- 
sion of §120.52(12) is curious, since §120.54(9) 
does not provide for participation by anyone 
other than the agency. 

Stat. §120.56 (1989). 

'4The First District Court of Appeal distin- 
guishes between DOC policy statements and 
implementing regulations promulgated by 
prison superintendents. The former are rules, 
must be specific, and are subject to APA chal- 
lenge. The latter are not rules — and are not 
subject to APA procedures — but must stay 
within narrow confines of valid rules and are 
subject to grievance procedures. Dep't. of Corr. 
v. Adams, 458 So.2d 354, 356 (Fla. Ist D.C.A. 
1984). 

'S The §120.52(12) limits on prisoners’ partici- 
pation in APA proceedings apply only to 
prison-related cases; prisoner status is not an 
APA disability in others. Dep’t. of Prof. Reg. 


Harry L. Witte practices in the areas of 

federal litigation, labor and employ- 
ment law, and civil rights in Tallahas- 
see, where he is of counsel to Patterson 
and Traynham. He teaches constitu- 
tional law at the University of Detroit, 
where he is an adjunct professor of law. 
Mr. Witte received his A.B. from 
Spring Hill College, M.P.A. from the 
John F. Kennedy School of Govern- 
ment, and J.D. from the Harvard Law 
School. 

This column is submitted on behalf 
of the Administrative Law Section, De- 
borah J. Miller, chairman, and Robert 
Benton, editor. 


42 THE FLORIDA BAR JOURNAL/APRIL 1989 


v. Yolman, 508 So.2d 468 (Fla. Ist D.C.A. 
1987). Nor does §120.52(12) close traditional ave- 
nues for challenging individual conditions of 
confinement, mandamus and habeas corpus. 
Griffith v. Fla. Parole & Prob. Comm'n, 488 
So.2d 818, 820 (Fla. 1986) (dictum). 

16 See, e.g., Lee v. Washington, 390 U.S. 333 
(1968) (right to be free from invidious racial dis- 
crimination); Johnson v. Avery, 393 U.S. 483 
(1969) (right of petition); Procunier v. Marti- 
nez, 416 U.S. 396 (1974) (“Where a prison 
regulation or practice offends a fundamental 
constitutional guarantee, federal courts will dis- 
charge their duty to protect constitutional 
rights.”) 

17107 S.Ct. at 2262. The court also takes 
pains to disavow a “least restrictive alternative” 
test. Id. and id. at 2264. 

'8 7d. (citations omitted). 

19107 S.Ct. at 2258. 

20 Td. 

21 While §120.57 does not apply to prisoners, 
the protections of due process do. Wolff v. 
McDonnell, 418 U.S. 539 (1974). 

22 See McDonald v. Dep't. of Bank. and Fin., 
346 So.2d 569 (Fla. Ist D.C.A. 1977). 

23 Fa. ADMIN. Cope R. 33-3.013 (1986). 

24Fa. ADMIN. Cope R. 33-6.006(1). 

25The rights at issue in Safley were free 
speech and marriage. In O’Lone v. Shabazz, 
107 S.Ct. 2400 (1987), the Court applied the Saf- 
ley standard to the free exercise of religion. 

26Of course, due process may require access 
to particular information for specific purposes, 
but that does not appear to have been the Diaz 
claim. 

27The Diaz court found that denial of equal 
protection was an additional defect in 
§945.10(2), adopting the rationale of Florida In- 
stitutional Legal Services, Inc. v. Florida Dept. 
of Corrections, 50 Fla. Supp. 97 (Fla. 2d Cir. 
Ct. 1980) (equal protection under Art. I, §2 of 
the Florida Constitution). 519 So.2d at 43 and 
n. 5. 

*8The Constitution expressly allows states to 
deny persons convicted of crimes only two of 
the rights it guarantees: The right to be free 
from involuntary servitude, U.S. Const. 
amend. XIII and the right to vote. U.S. Const. 
amend. XIV, §2. The fourth amendment term 
“unreasonable” may also imply that prisoners 
have little security against searches and sei- 
zures, see Hudson v. Palmer, 468 U.S. 517 
(1984) but the text of the Constitution is silent 
as to permissible limitations on prisoners’ enti- 
tlement to most constitutional rights. 

The exercise of certain rights may fairly be 
said to be “inconsistent with [the] status [of] 
prisoner{s].” Pell v. Procunier, 417 U.S. 817, 
822 (1974). However, unless a general depriva- 
tion of constitutional rights is part and parcel 
of prison punishment — and that plainly is not 
the modern view of the Court — a list derived 
by logic is short. Confinement necessarily cur- 
tails rights to travel, and is inconsistent with the 
exercise of religion, free speech, assembly and 
petition outside, but not within, the prison 
walls. Conversely, the 8th amendment prohibi- 
tion against cruel and unusual punishments 
would be vacuous if it did not apply with full 
effect to prisoners. This leaves a broad array 
of guarantees open to Safley analysis. 

2?Compared to a trial in federal district 
court, an APA hearing conducted at the prison 
is more readily accessible to inmates and less 
burdensome to DOC officials. 


30FLa. Stat. §§120.54(4)(d) and 120.56(5) 
(1989). 

31 See Dep't. of Envtl. Reg. v. Leon County, 
344 So.2d 297 (Fla. Ist D.C.A. 1977). 

32The determinants of statutory invalidity of 
rules are enumerated in §120.52(8). The princi- 
ple that statutes are to be construed, if possible, 
to conform to constitutional norms requires 
hearing officers (and DOC) to apply those de- 
terminants in the light of Safley. This does not 
mean that hearing officers can declare existing 
rules invalid on federal constitutional grounds. 
They cannot. Department of Admin. Div. of 
Personnel v. Department of Admin., Div. of Ad- 
min. Hearings, 326 So.2d 187 (Fla. Ist D.C.A. 
1976). But they can apply §120.52(8) criteria to 
avoid a construction that would render an 
agency’s enabling statute unconstitutional. 

33 Dept. of Prof. Reg. v. Durrani, 455 So.2d 
515, 517 (Fla. Ist D.C.A. 1984) (emphasis and 
citations omitted). 

This is not made express in Safley, but nec- 
essarily follows from the Court’s discussion of 
the evidence adduced by the state regarding its 
marriage rule, 107 S.Ct. at 2266. For a more 
explicit treatment of the burden in cases involv- 
ing an intermediate level of scrutiny, see, e.g., 
Mississippi University for Women v. Hogan, 
458 U.S. 718 (1982); Plyer v. Doe, 457 U.S. 202 
(1982). 

35 Dept. of Prof. Reg. v. Durrani, supra. 

36 See also Key Haven Associated Indus. v. 
Bd. of Trustees, 427 So.2d 153 (Fla. 1982) (fa- 
cial unconstitutionality of a statute may be 
raised initially on appeal of administrative or- 
der); Rice v. Department of Health & Rehabili- 
tative Services, 386 So.2d 844, 848 (Fla. Ist 
D.C.A. 1980). 

37Including, perhaps, relatively unexplored 
rights under the Florida Constitution, see text 
at notes 24-27, supra. 
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LOCAL GOVERNMENT LAW 


An Initial Report from the 
Governor’s Conference on Local 
Government in the 1990's 


uring the last 20 years, Florida 

has experienced tremendous 

growth, earning the designation 

“megastate” by John Naisbitt, 
author of Megatrends. Florida is now the 
fourth most populous state in the nation 
and by the year 2000 is projected to be 
third largest. The state’s population is esti- 
mated to be increasing by an average of 
893 new residents every day. 

Growth of this magnitude generates tre- 
mendous pressure on local government to 
provide services and infrastructure and jeop- 
ardizes the state’s quality of life. Whether 
a decade from now Florida’s cities and 
counties will retain the qualities that first 
attracted this growth will be largely deter- 
mined by how well they respond to these 
challenges. 

Major changes in the relationship be- 
tween the federal government and local lev- 
els of government have created additional 
problems for local government. The termi- 
nation of revenue sharing, UDAG grants 
and reductions in federal funding for pro- 
grams supporting community services have 
required significant financial adjustments 
by local governments. If present trends 
continue, the next decade will result in addi- 
tional mandated but unfunded responsibili- 
ties imposed upon local governments. 

The ability of local governments to cope 
also depends upon their relationship to the 
state. Their ability to manage growth and 
raise revenues needed to fulfill their respon- 
sibilities is determined by the constitution 
and laws adopted by the state legislature. 

In recent years, several efforts have been 
undertaken to examine how the state and 
its local governments will handle the 
rapidly changing environment. In 1985, 
following the enactment of the State 
Comprehensive Plan Act, a committee was 
established to study the costs of plan 
implementation. In its final report to the 
legislature, the committee concluded that 
fundamental changes were needed in the 
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way government is financed in Florida to 
achieve the state plan goals. The commit- 
tee found that for Florida to compete in 
the national and international market- 
place, it must have sound physical infra- 
structure, well-managed natural resources, 
an educated and motivated work force 
supported by adequate human services, 
quality universities and research and devel- 
opment institutions, an attractive quality 
of life, a regulatory atmosphere that encour- 
ages enterprises, and fiscal stability, 
characterized by reasonable tax rates and 
a prudent spending policy. 

More recently, the Speaker’s Advisory 
Committee on the Future presented the leg- 
islature with 71 long term goals and issues 
which the committee felt needed to be ad- 
dressed in order to provide for a better 
future in Florida. In its report, entitled 


“The Sunrise Report,” recommendations 
were made on how Florida can succeed in 
a world economy, protect and enhance 
what’s best about Florida, invest in its hu- 
man resources, and provide for effective 
leadership. 

In January of this year, a conference of 
leaders from around the state was con- 
vened to explore the role of Florida’s local 
governments in the future, and to consider 
the question of how to cope with the many 
difficult problems facing local govern- 
ments in the next decade. “The Governor’s 
Conference on Local Government in the 
1990’s” was co-sponsored by the Gover- 
nor’s Office, the Florida Department of 
Community Affairs, the Florida League of 
Cities, the Florida Association of Coun- 
ties, the Local Government Section of The 
Florida Bar, and the Florida Institute of 
Government. The conference covered the 
following topics: 
© The Relationship Between Local and 
Federal Governments 
®@ The Relationship Among State, Re- 
gional and Local Governments 
® Managing Growth and Development 
© The Appropriate Structure of Local Gov- 
ernment in the 1990’s 
®@ Provision of Human Services by Local 
Governments in the 1990's 
© Providing Basic Infrastructure 
© Providing Economic Development and 
Redevelopment 
© Appropriate Methods of Financing Lo- 
cal Government 


Summaries of Presentations 
Professor David Gelfand’s presentation 
was entitled, “The Dynamic Relationship 
Between Local and Federal Governments: 
Preparations and Prospects for the 1990's,” 
and dealt with several of the most impor- 
tant implications of recent judicial and 
statutory developments. Gelfand suggested 
that in a rapidly evolving political and eco- 
nomic climate, the relationship between 
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America’s local governments and the 
federal government will assume greater 
importance during the 1990’s. The paper 
identified and discussed the principal issues 
regarding electoral arrangements, espe- 
cially the requirements for redistricting in 
the wake of the 1990 census; federal 
government constraints upon local govern- 
ment services and regulatory programs, es- 
pecially the likely effects of lawsuits under 
42 U.S.C. §1983; and local taxation and 
finance systems. Gelfand also covered pro- 
viding representation for impacted racial 
and language minorities, public employ- 
ment practices, and constraints on debt 
financing. He suggested that local govern- 
ments develop expertise and create strate- 
gic management teams to prepare for 
changes in these rapidly developing and 
complex fields. 

In an era of dwindling financial re- 
sources at all levels of government, local 
officials are encouraged by Gelfand to re- 
spond with careful preparation and plan- 
ning on a pro-active, not a reactive basis. 
Strategic management planning teams, util- 
izing expertise from within and outside gov- 
ernment, were suggested as ways to make 
both creative and careful responses to the 
demands made on local governments. 

Robert Bradley’s presentation, “Intergov- 
ernmental Design, Legislative Mandates, 
Revenue Flexibility and Local Relations,” 
focused on the structure, responsibilities, 
funding capabilities, and relationship 
among local governments, between local 
governments and regional governments, 
and between local and state government. 
Bradley’s paper recognized that literally 
hundreds of different local governments 
exist in Florida, including counties, munici- 
palities, school districts, and special dis- 
tricts. It is the structure, capabilities and 
responsibilities, and activities of these gov- 
ernments that frame intergovernmental re- 
lations in the state. 

Intergovernmental relations in Florida 
have changed over the last 10 years, 
Bradley observed, in part because of 
changes in the federal system as a whole, 
and in part because of an eclipse in federal 
spending. As in many other states, Florida 
has responded with assumption of new 
roles in everything from antitrust and con- 
sumer regulation to education reform and 
economic development. Also, the state 
often limits local initative and overrules lo- 
cal immunity. Bradley suggested that un- 
funded legislative mandates may be the 
greatest single source of friction between 
the state and its municipal and county gov- 
ernments. Suggested policy options include 


monitoring programs, sunset programs, 
sunrise programs, and reimbursement 
policies. 

Bradley notes that Florida’s cities and 
counties lack the flexibility needed to re- 
spond to state and federal mandates. Fiscal 
flexibility depends on the productivity, 
range and appropriateness of the revenue 
sources a local government may draw 
upon. The paper suggested three alterna- 
tives for the state to increase the revenue 
flexibility of cities and counties. These in- 
clude changing the level or pattern of 
intergovernmental assistance; altering local 
tax options; and encouraging or mandat- 
ing a fundamental restructuring of the 
system of local governance. 

Christopher Duerksen’s presentation, 
“Managing Growth and Development: 
Can We Build Livable Communities?”, 
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was based on research he conducted on be- 
half of the Conservation Foundation 
through its successful communities pro- 
gram. The past decade has brought mas- 
sive change to America, uneven in places, 
but projected to continue. Florida, as 
much as any other state, exemplifies the cri- 
ses and opportunities that exist under this 
scenario. Duerksen suggested that in the 
1990’s, community leaders will find it diffi- 
cult to predict whether their jurisdictions 
will grow, and if they do grow, who will 
benefit and suffer as a result. 

Duerksen argued that fast growing com- 
munities cannot simply say no to growth, 
a strategy that backfired for some commu- 
nities that imposed growth caps and ultra- 
tight antidevelopment ordinances little 
more than a decade ago. Instead, 
Duerksen suggested building land use plan- 
ning and growth management efforts 
around special assets or around a special 
vision of what the community can be; rec- 
ognizing that the community must go be- 
yond ecological and economic concerns in 
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land use regulations, to those involving 
aesthetic concerns; using supplementary, 
nonregulatory techniques to secure quality 
developments and protect distinctive fea- 
tures; encouraging and making use of 
“hometown heroes” who spearhead land 
use conservation and planning efforts; de- 
veloping a community consensus for qual- 
ity growth or building a quality of life 
lobby; cultivating and encouraging savvy 
developers who bring vision and coopera- 
tion to their projects; being willing to ex- 
periment and take risks to achieve a better 
development; displaying persistence to en- 
sure that plans are implemented and de- 
velopments monitored. 

Professor Joseph Little focused on the 
appropriate structure of Florida’s local gov- 
ernments in his presentation, “Florida 
Local Governments in the 1990’s.” He 
forecasted that the basic structure of local 
government in Florida will not undergo 
drastic change in the 1990’s. Municipalities 
and counties will probably remain the pri- 
mary agencies for performance of local 
governmental functions and delivery of serv- 
ices. Little suggested change is most likely 
to develop in the mechanisms employed to 
apportion functions and services between 
these agencies; in the use of single function 
agencies of government and service deliv- 
ery; and in the effectiveness of multi- 
county and regional entitles in planning for 
and providing governmental functions 
within geographic areas that encompass 
several general purpose units of local 
government. 

He suggested that the most difficult task 
will involve devising an approach for re- 
structuring municipal (and perhaps 
county) geographic boundaries without 
subverting local self-determination. When 
political decisions and governmental 
functions are taken over by nonelected 
bureaucracies or many single purpose 
governmental units, Little argued, local 
autonomy suffers. Professor Little con- 
cluded with a recommendation that the 
Florida Legislature define a process by 
which local government may be rationally 
reorganized. 

In her presentation, “Provision of Hu- 
man Services by Local Government in the 
1990’s,” Beverly Westacott provided an 
overview of the varied problems which will 
confront local government in the provision 
of human services. These included child 
and elderly care; the cessation and roll- 
backs on insurance provided by employers; 
AIDS; the uninsured; problems associated 
with prenatal care and the treatment of 
unwed mothers, battered spouses and 
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similarly situated groups. Local govern- 
ments are confronting many of these prob- 
lems without supplementary funding as a 
result of federal curtailment or discon- 
tinuance of most human service programs 
and health benefits. 

Westacott pointed out that for many lo- 
cal governments, the problem is magnified 
by a state’s unwillingness or inability to 
fund the areas formerly funded from fed- 
eral sources. Several creative approaches 
were discussed, including lobbying with 
state legislators and federal congressmen 
and senators; developing a “community co- 
ordinating council” by which community 
volunteers can take up the majority of 
work on specific community concerns; and 
setting up a “funders roundtable” with mem- 
bership from the main human service fun- 
ders in the community, to regularly discuss 
issues and funding needs. 

“The Provision of Infrastructure” was 
presented by Professor Jim Nicholas and 
dealt with the serious shortfalls being expe- 
rienced throughout Florida. Professor 
Nicholas indicated that infrastructure in- 
cludes the schools, roads, parks, public 
safety systems, and water and waste plants 
that we depend on in daily life. The more 
urbanized we become, Nicholas noted, the 
more infrastructure is needed; however the 
costs of providing infrastructure are increas- 
ing drastically and the federal government 
is withdrawing from its traditional role of 
providing infrastructure. Nicholas also 
noted that the state has been withdrawing 
from provision of funds for infrastructure 
at a rate of four percent per year. From 
1970 to 1984 there has been a 33 percent 
decrease per capita in expenditures by state 
and local government for capital improve- 
ments. With a constitutional prohibition 
on a personal income tax, Nicholas noted 
that Florida has few available sources of 
revenue for infrastructure. These include 
higher rates on existing taxes; new taxes 
such as the local option sales tax; impact 
fees; privatization; development exactions; 
and special purpose governments or special 
districts. 

Belden Daniels presented a paper 
entitled, “Creating Urban Economic 
Development in a Global Technological 
Economy,” focusing on four key words as 
the basis of a good economic development 
strategy: risk, wits, guts, and tools. “Risk” 
recognizes that we live in a time of tremen- 
dous technological change with a pace and 
structure almost beyond our understand- 
ing. Daniels suggested that governments 
must adopt the saying that “the best way 
to cope with change is to create it.” “Wits” 
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recognizes that we now live in the Intelli- 
gence Age, and the form of capital essen- 
tial to economic success is human capital, 
involving investment in education. The in- 
vestment must not only be in primary and 
secondary education, but in higher 
education and continuing education as 
well. 

“Guts” symbolizes will or vision and re- 
quires an understanding of the difference 
between economic growth and economic de- 
velopment. The former happens to one as 
an object and does not require guts; the lat- 
ter is willed from within as a conscious 
choice and does require guts. There are a 
host of state regulatory, tax and invest- 
ment policy “tools” to ensure a flow of capi- 
tal to support the financial needs of com- 
munities. These include regulatory policies, 
tax policies, and investment policies, and 
each plays an important role in generating 
the capital needed by firms at different 
stages in their development. 

Edward Montanaro’s presentation, “Fi- 


nancing Local Government in the 1990's,” 
began with the recognition of an increas- 
ingly difficult long-term financial position 
in this state and a demographic profile that 
is unlikely to permit a departure from the 
state’s tradition of low taxes and limited 
government services. Montanaro drew two 
broad policy implications from these facts. 
The first is that revenue sharing is prob- 
ably over. The second is that the state is 
likely to continue to shift responsibilities to 
local governments. To cope with the situ- 
ation, Montanaro proposed that local gov- 
ernments be given fiscal home rule. His 
proposal would necessitate a constitutional 
amendment to eliminate the state preemp- 
tion of all but ad valorem property taxes. 
This would permit more appropriate and 
widespread use of local option taxes and 
probably improve state-local relations. 

In order to achieve wide dissemination 
of the conference findings, a journal of pro- 
ceedings will be published during the 
summer of 1989. 0 
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s a result of the frequent discov- 
ery over the past few decades of 
sites previously contaminated 
by pollutants, federal and state 
regulations were enacted which, among 
other things, seek to impose retroactive 
joint and several liability for remedial ac- 
tion on parties directly or tangentially 
involved with these contaminated sites. As 
these statutes are upheld against constitu- 
tional attacks, the key questions concern- 
ing the involved parties relate increasingly 
less to liability and focus instead on who 
will pay. 

Faced with enormous cleanup and de- 
fense costs, businesses and individuals 
potentially responsible for incidents involv- 
ing environmental contamination are now 
turning to their liability insurance carriers 
for defense and indemnification coverage 
under their previous standard form com- 
prehensive general liability (CGL) policies. 

Policyholders seeking confirmation of 
coverage for environmental liability under 
these policies have generally been met by 
their carriers with reservations of rights 
pending subsequent investigations and/or 
disclaimers of coverage based upon the vari- 
ous provisions and exclusions contained in 
the standard form policies. Not surpris- 
ingly, there have been an increasing num- 
ber of lawsuits filed over the pasi few years 
in which courts were forced to interpret 
these provisions and exclusions. 

The questions as to whether previous 
CGL carriers will be required to pay for 
historic incidents of environmental contami- 
nation has not yet been definitively re- 
solved under Florida law. Nevertheless, as 
the battle for coverage continues, Florida 
courts will obviously consider the persua- 
sive value of the numerous decisions of 
other jurisdictions addressing the issue, as 
well as a number of other factors. 


History of CGL Policies 
Examination of the history of standard 
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form CGL policies, which were drafted by 
the Insurance Services Office and utilized 
by a majority of the insurance industry,! 
may provide some insight into the intent 
of the insurance industry with respect to 
providing (or not providing) coverage for 
pollution-related claims. 

The standard CGL policies written prior 
to 1966 were on an “accident” rather than 
an “occurrence” basis. In viewing the pro- 
visions of these earlier policies, it is appar- 
ent that the insurance carriers did not in- 
tend to insure against any liability that the 
insured knowingly or intentionally in- 
curred or against any risks voluntarily as- 
sumed by the insured. 

In 1966, the standard form CGL policy 
was changed from an accident-type policy 
to an occurrence-type policy. In 1973, the 
definition of the term “occurrence” was sig- 
nificantly modified to read as follows: 

[A]n accident, including continuous and re- 


peated exposure to conditions, which result in 
bodily injury or property damage neither ex- 


pected nor intended from the standpoint of the 
insured [emphasis added]. 


According to the revised 1973 definition 
of “occurrence,” continuous and repeated 
exposure to conditions was recognized as 
“accidental,” but became one single occur- 
rence, thereby capping the maximum ex- 
posure of the carrier for any continuous 
and repeated damage occurring over a pe- 
riod of time. 

In 1973, the standard form CGL policy 
was also modified to include a limited pol- 
lution exclusion, first drafted by the Mu- 
tual Insurance Rating Board in 1970,? 
which excluded, among other things, prop- 
erty damage caused by the discharge, dis- 
persal, release or escape of contaminants 
or pollutants, except if sudden and 
accidental. 

In 1986, the insurance industry again 
modified its standard form CGL policy, 
clearly and unambiguously providing for a 
total pollution exclusion, which elimi- 
nated, among other things, the exception 
for “sudden and accidental” incidents of pol- 
lution. 


Key Questions Addressed 
by Courts 

The following is a brief summary of the 
critical issues addressed by the courts and 
several of the key decisions showing how 
courts in different jurisdictions have re- 
solved these issues and the trends arising 
therefrom. Based upon the surprising lack 
of uniformity of these decisions, the fate of 
Florida law is left only to speculation. 
@Are Government-Ordered Cleanup Costs 
Incurred from Hazardous Waste Sites Cov- 
ered “Damages” Under CGL Policies? 

A key question in the analysis of 
whether there is coverage under CGL poli- 
cies for the cleanup of hazardous wastes 
and the resulting property damage is 
whether the carrier is legally obligated to 
pay cleanup costs as “damages,” as that 
term is construed under the policy. The 
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issue as to what constitutes “damages” ac- 
tually encompasses two issues: The first is 
whether environmental contamination is 
“property damage” within the meaning of 
the policy. The second question is whether 
response and cleanup costs are recoverable 
as “damages” under the terms of the pol- 
icy. With respect to the first question, 
courts have almost uniformly held that en- 
vironmental damage constitutes “property 
damage” within the meaning of the CGL 
policy. See, Lansco, Inc. v. Department of 
Environmental Protection, 138 N.J. Super. 
275, 350 A.2d 520 (Ch.Div. 1975), affd., 
145 N.J. Super. 433, 368 A.2d 363 (App. 
Div. 1976), cert. denied, 73 N.J. 57, 372 
A.2d 322 (1977). 

With respect to the second question, two 
very separate lines of authority have devel- 
oped with respect to whether cleanup costs 
are “damages” under CGL policies. On the 
one hand, certain courts have held that 
these claims are not for “damages because 
of property damage” because cleanup costs 
are not damages measured by the tradi- 
tional common law standard. “Damages” 
for property damage at common law are 
measured by the diminution in the value 
of the property or natural resources in- 
volved. Since these courts have found that 
remedies sought against policyholders un- 
der CERCLA and RCRA are equitable or 
restitutional in nature, they have held that 
they are not “damages” as contemplated un- 
der insurance law. See, e.g., Mraz v. 
Canadian Universal Insurance Company, 
Lid., 804 F.2d 1325 (4th Cir. 1986) (under 
Maryland law, costs expended by the gov- 
ernment in remediating the site were not 
“damages”); Maryland Casualty Company 
v. ARMCO, Inc., 643 F. Supp. 430 
(D.Md. 1986), affd., 822 F.2d 1348 (4th 
Cir. 1987), cert. denied, 108 S.Ct. 703 
(1988) (cleanup costs are essentially preven- 
tative and equitable in nature and, there- 
fore, are not compensable damages); and 
Continental Insurance Companies v. North- 
eastern Pharmaceutical & Chemical Com- 
pany, 842 F.2d 977 (8th Cir. 1988), cert. 
denied, (1988), (under Missouri law, the 
term “damages” used in CGL policies re- 
fers to legal damages, which do not include 
equitable monetary relief, such as payment 
of cleanup costs). 

On the other hand, there have been a 
number of other courts which, relying 
upon provisions of CGL policies expressly 
providing coverage to an insured for “all 
sums” it may be obligated to pay as “dam- 
ages” “on account of” or “because of” “prop- 
erty damage,” have expressly held that 
costs incurred in cleaning up incidents of 


environmental contamination are covered 
“damages.” See, e.g., Solvents Recovery 
Service of New England, Inc. v. Midland 
Insurance Company, No. L-25610-83, slip 
op. (N.J. Super. Law Div. November 17, 
1986), rev'd on other grounds, 218 N.J. Su- 
per. 49, 526 A.2d 1112 (1987) (coverage 
should be provided for all money paid as 
a result of property damage for which an 
insured is legally liable, regardless of 
whether the state’s complaint seeks compen- 
satory or equitable relief); Broadwell Re- 
alty Services, Inc. v. The Fidelity & Casu- 
alty Company of New York, 218 N.J. Su- 
per. 516, 528 A.2d 76 (App. Div. 1987) 
(the state’s order to pay a monetary sum 
equal to triple the cost of a prospective 
cleanup was covered damages under a 
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CGL policy); and Commercial Union In- 
surance Co. v. Taxel, No. 87-336-S, slip 
op. (S.D. Cal. August 18, 1988) (insured 
is able to recover for all sums for which 
he became liable by reason of an occur- 
rence, whether as damages in the technical 
sense or in the general sense, or costs of 
compliance with the law, such as clean-up 
costs.) 

© Has There Been an “Occurrence”? 

Another question addressed by the 
courts in making determinations of cover- 
age under CGL policies is whether there 
has been an “occurrence,” as that term is 
defined in the policy. 

Many courts have found that under the 
“neither expected nor intended by the in- 
sured” language contained in the CGL 
definition of “occurrence,” the critical de- 
termination is not whether the hazardous 
materials were intentionally placed in the 
ground, but whether the insured specifi- 
cally intended the resulting damage. Thus, 
with respect to whether the injury or dam- 
age was “neither expected nor intended 


from the standpoint of the insured,” some 
courts have found an “occurrence” in spite 
of the insured’s intentional conduct, if the 
subsequent injury or damage itself was un- 
intended. See. e.g., Pepper’s Steel and Al- 
loys, Inc. v. United States Fidelity and 
Guaranty Co., 668 F. Supp. 1541 (S.D. 
Fla. 1987) (coverage should exist for inju- 
ries which occurred over a period of time, 
even when the insured committed an inten- 
tional act, as long as specific harm result- 
ing therefrom was unintended); Lansco, 
Inc. v. Department of Environmental Pro- 
tection, 138 N.J. Super. 275, 350 A.2d 520 
(Ch. Div. 1975), aff'd, 145 N.J. Super. 433, 
368 A.2d 363, 368 A.2d 363 (App. Div. 
1976), cert. denied, 73 N.J. 57, 372 A.2d 
322 (1977), (since the oil spill was neither 
expected nor intended by insured, it fell un- 
der the definition of an “occurrence” and, 
therefore, was sudden and accidental. See 
also Payne v. United States Fidelity and 
Guaranty Co., 625 F. Supp. 1189 (S.D. 
Fla. 1985); Allstate Ins. Company v. Steine- 
ner, 723 F.2d 873, 875 (11th Cir. 1984); 
and Buckeye Union Insurance Company v. 
Liberty Solvents & Chemicals Company, 
Inc., 17 Ohio App.3d 127; 477 N.E.2d 1227 
(1984). 

On the other hand, there have been a 
number of courts who have found that cer- 
tain incidents of environmental contamina- 
tion were not “occurrences” as that term is 
defined in the policy. See. e.g., Barmet of 
Indiana, Inc. v. Security Insurance Group, 
425 N.E.2d 201 (Ind. App. 1981) (no cov- 
erage provided for injuries resulting from 
the emission of gases since the insured had 
previous knowledge of such emissions); 
American States Insurance Company v. 
Maryland Casualty Company, 587 F. 
Supp. 1549 (E.D. Mich. 1984) (since re- 
lease of the contaminants was continuous, 
it could not be considered “sudden and ac- 
cidental” and, therefore, was not an “oc- 
currence”); and Great Lakes Container 
Corporation v. National Union Fire Insur- 
ance Company of Pittsburgh, Pa., 727 
F.2d 30 (Ist Cir. 1984) (groundwater con- 
tamination that resulted from the insured’s 
continuous discharge of chemicals from its 
facility was not an “occurrence” because 
the pollution resulted from the day-to-day 
business practices of the insured). 
© Js Coverage Excluded Under the Pollu- 

tion Exclusion? 

The multitude of decisions interpreting 
the applicability of the pollution exclusion 
adopted in the early 1970’s clearly reveals 
that there is no clear judicial consensus as 
to what this exclusion means. A number 
of courts have found the exclusion to be 
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ambiguous and thus have interpreted them 
in favor of the insured. See, e.g., Shapiro 
v. Public Service Mutual Insurance Com- 
pany, 19 Mass. App. 648, 477 N.E.2d 146 
(1985). 

In Florida, as elsewhere, a contract of 
insurance prepared by a carrier, as well as 
particular exclusionary clauses contained 
therein, must be construed liberally in fa- 
vor of the policyholder and strictly against 
the carrier. See, e.g., Time Insurance Com- 
pany v. English, 391 So.2d 768 (Fla. 3d 
DCA 1980); Tropical Park. Inc. v. United 
States Fidelity and Guaranty Company, 
357 So.2d 253 (Fla. 3d DCA 1978); and 
Town of Surfside v. Morrison Assurance 
Company, Inc., 394 So.2d 530 (Fla. 3d 
DCA 1981). Moreoever, where the terms 
of an insurance contract are susceptible to 
two reasonable constructions, the interpre- 
tation sustaining coverage for the policy- 
holder will be adopted as in Tropical Park, 
357 So.2d at 256. 

In conjunction with finding the term 
“sudden and accidental” ambiguous and in- 
terpreting the provision in a light most fa- 
vorable to the insured, the courts have 
removed the constraint of suddenness and 
have expanded coverage to include gradual 
pollution, as long as the damages from 
such pollution were unexpected and unin- 
tended. Thus, many courts have virtually 
eliminated the applicability of the pollu- 
tion exclusion, except in instances of delib- 
erate, knowing and willful acts of pollution 
injury. See the following cases previously 
cited: Pepper’s Steel and Alloys, Inc. v. 
United States Fidelity and Guaranty Co.; 
Payne v. United States Fidelity and Guar- 
anty Co.; Lansco, Inc. v. Department of 


Environmental Regulation; Farm Family 
Mutual Insurance Company v. Bag- 
ley, 64 App. Div. 2d 1014, 409 N.Y.S.2d 
294 (App. Div. 1978); Allstate Insurance 
Company v. Klock Oil Company, 73 App. 
Div. 2d 482, 426 N.Y.S.2d 603 (App. Div. 
1980); Jackson Township Municipal Util- 
ity Authority v. Hartford Accident & In- 
demnity Company; 186 N.J. Super 156, 
451 A.2d 990 (Law Div. 1982); Niagara 
Company v. Utica Mutual Insurance Com- 
pany, 103 Misc. 2d 814, 427 N.Y.S.2d 171 
(1980), affd., 80 App. Div. 2d 415, 439 
N.Y.S.2d 538 (App. Div. 1981); Buckeye 
Union Insurance Company, supra; and 
New Castle County, Delaware v. Hartford 
Accident and Indemnity Co., 673 F. Supp. 
1359 (D.Del 1987). 

Nevertheless, there have been a number 
of recent decisions in which the courts have 
upheld the pollution exclusion in favor of 
the insurance carriers when the insured 
knew or should have known that there was 
a substantial possibility of environmental 
contamination, i.e., if the insured engaged 
in deliberate, knowing and intentional dis- 
persal or dumping over an extended pe- 
riod, or, at least, if the pollution itself oc- 
curred over a period of years. See, e.g., 
American Motorists Insurance Company 
v. General Host Corporation, 667 F. Supp. 
1423 (D.Kan. 1987) (no use of the word 
“sudden” or “suddenly” could be consistent 
with an event that happened gradually 
over an extended period of time, nor could 
it be consistent with an event which was 
anticipated or predictable); Claussen v. 
The Aetna Casualty & Surety Company; 
676 F. Supp. 1571, 1580 (S.D. Ga. 1987) 
(continual dumping over a number of 


years which subsequently caused contami- 
nation to ground, water and soil was not 
“sudden” within the meaning of the excep- 
tion to the pollution exclusion); Interna- 
tional Minerals & Chemical Corp. v. Lib- 
erty Mutual Insurance Company, 168 Ill. 
App. 3d 361, 522 N.E.2d 758 (Ill. App. 
1988) (the pollution exclusion applies to pol- 
luting events which are of a continuous 
and nonaccidental nature); and Waste Man- 
agement of Carolinas v. Peerless Insurance 
Company, 315 N.C. 688, 340 S.E.2d 374 
(1986). 
© When does “Property Damage” Occur? 
Another key issue being addressed by 
the courts is the trigger of coverage issue, 
i.e., when must the property damage have 
occurred in order to be afforded coverage 
under a particular CGL policy? An ongo- 
ing dispute has developed under CGL poli- 
cies concerning liability for cumulative or 
progressive damage, i.e., damage that oc- 
curs over an extended period of time or 
does not become apparent until after an ex- 
tended lapse of time. For example, some 
courts have held that property damage oc- 
curs at the time the insured commits the 
wrongful act, i.e., at the time of the spill 
or discharge. Other courts have held that 
property damage occurs when the dam- 
aged party becomes aware that that party 
has been damaged, i.e., when the injurious 
effects become apparent or manifest, such 
as at the time of discovery or actually be- 
ing put on notice that contamination has 
taken place.3 See, e.g., U.S. Fidelity & 
Guaranty Co. v. American Insurance Com- 
pany, 169 Ind. App. 1, 345 N.E. 2d 267 
(1976); Honeycomb Systems, Inc. v. Admi- 
ral Insurance Company, 567 F. Supp. 1400 
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(D. Me. 1983). 

The four theories that have been ex- 
the various jurisdictions are exposure, mani: 
festation, continuous exposure, and injury- 
in-fact. 

It is important to determine the type of 
policy under which the insured is making 
claims for coverage, and the applicable 
case law of the forum jurisdiction relating 
to when coverage is triggered, to ascertain 
whether the property damage may be held 
to have occurred during the policy period. 
In claims for cleanup of hazardous waste 
sites, courts have considered, among other 
things, the date the dumping occurred, the 
date the injury occurred, the date the loss 
was discovered, and the date the site was 
finally cleaned up. 

In many cases, an insured may seek cov- 
erage under a number of policies which 
were in effect over a number of years, in- 
cluding at the time of the dumping, spill 


_or discharge, the actual manifestation of 


the contamination, the notification of 
claims against the insured related to the con- 
tamination, and the actual cleanup of the 
property itself. Thus, dependent upon the 
forum jurisdiction, coverage may be found 
under one or several of the insured’s 
policies. 

© When Does an Insurer’s Duty to De- 

fend Arise? 

While standard CGL policies generally 
provide that insurance carriers have a right 
and duty to defend their insureds against 
any suits brought against them seeking dam- 
ages, these policies have remained silent on 
exactly when and how this duty arises. 

There have been three cases in Florida 
to date specifically addressing this issue: 
Payne v. United States Fidelity and Guar- 
anty Co.; (the duty to provide an insured 
with a defense to proceedings initiated 
against him must be determined from the 


allegations of the complaint ... if the com- 
plaint is devoid of allegations that the in- 
sureds intended or expected the resultant 
contamination, the insurers must provide 
its insureds with a defense); Pepper’s Steel 
and Alloys, Inc. v. United States Fidelity 
and Guaranty Co. (absent a showing that 
damages were actually intended or, at a 
minimum, substantially foreseeable, the 
duty to defend should arise and the pollu- 
tion exclusion ought not to abrogate this 
duty); and Hayes v. Maryland Casualty 
Company, 688 F. Supp. 1513 (N.D. Fla. 
1988) (since the evidence was clear that the 
damage was not sudden, and thus, pursu- 
ant to the pollution exclusion, the insured 
was not even arguably liable to the plain- 
tiffs for the relief sought, defendant had nei- 


It is important 
to determine the 
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under which 
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making claims for 
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ther a duty to defend any suit brought 
against the plaintiff nor to indemnify). 
©@ Has the Insurance Carrier Timely Re- 
sponded to Notification of the Insured’s 
Claims? 
F.S. §627.426 establishes the responsibili- 
ties of an insurance carrier concerning its 
reservation of its rights and its denial of 


coverage based on a particular coverage de- 
fense. There have been a number of recent 
cases strictly construing the requirements 
set out for insurers in this section. See, e.g., 
AIU Insurance Co. v. Block Marina Invest- 
ment, Inc., 512 So.2d 1118 (Fla. 34 DCA 
1987) (insurer’s noncompliance with 
§627.426(2) prohibited the insurer from de- 
nying coverage as to a loss which might 
have otherwise been excluded under its com- 
prehensive liability policy); Auto Owner's 
Insurance Company v. Salvia, 472 So.2d 
486 (Fla. Sth DCA 1985) (liability insurer 
was precluded from asserting any coverage 
defenses to its insured’s claim under his in- 
surance policy since the insurer failed to 
comply with the applicable sections of this 
statute); and Pepper's Steel and Alloys, Inc. 
v. United States Fidelity and Guaranty Co. 
(strict compliance with §627.426(2) was ab- 
solutely critical in order for an insurer to 
preserve any of its rights to deny coverage 
on certain claims for which the insurer 
may otherwise not be liable). 

© Has the Policyholder Timely Notifed its 

Carrier of the Claims Against it? 

CGL policies provide that in making 
claims, policyholders must forward to its 
insurer every demand, notice, summons, 
etc., as soon as practicable after receipt. 
The purpose of this “notice of claim or 
suit” clause is to enable the insurance com- 
pany to evaluate its rights and liabilities 
and to afford it an opportunity to make a 
timely investigation. 

If the insurance carrier has not otherwise 
waived any of its available defenses, it may 
attempt to avoid liability on the ground 
that the insured failed to provide timely no- 
tice. However, the policyholder may avoid 
this defense if it can prove that its carrier 
was not prejudiced thereby. See, e.g., 
Aetna Casualty & Surety Co. v. Hanna, 
224 F.2d 499 (Sth Cir. 1955); Sussman v. 
American Surety Co., 345 F.2d 679 (Sth 
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Cir. 1965); and Alabama Farm. Bureau 
Mutual Casualty Ins. Co. v. Harris, 197 
So.2d 567 (Fla. 3d DCA 1967). 


Conclusion 

As more contaminated sites are discov- 
ered and as more coverage suits are 
brought in states still developing their case 
law on these issues, such as Florida, the 
courts will consider the reasoning and per- 
suasiveness of decisions from other juris- 
dictions, as well as the rules of construc- 
tion of insurance contracts, to determine 
whether coverage is available under the 
vague and ambiguous provisions of previ- 
ous CGL policies. 

The insurance industry has faced up to 
the vagueness of its previous standard poli- 
cies provisions and now has in effect a 
clearly written, total exclusion of all pollu- 
tion events. 

Nevertheless, as the battle for coverage 
under older CGL policies continues, the 
question as to who will pay the enormous 
costs being incurred from cleaning up past 


incidents of environmental contamination 
under the earlier, undefined policy terms is 
one not likely to be resolved for years to 
come. There appears to be no likelihood 
of uniformity in interpretation as 50 states 
and their various federal courts apply state 
law to standard policy provisions of indus- 
try-drawn contracts adopted on a nation- 
wide basis. This is obviously one of the 
prices the insurance industry must pay to 
stay free of federal regulation. It may be 
an enormous one before this battle is 
over.0 


' The Insurance Services Office, the succes- 
sor organization to the Mutual Insurance Rat- 
ing Board, is an organization of insurance 
companies which provides rating, statistical, ac- 
tuarial and policy form services to its members. 
While an estimated 95 percent of the industry 
utilized these standard form provisions written 
by the ISO, these policies must nevertheless be 
checked carefully since the remainder of the car- 
riers utilized various other policy provisions 
and many of the carriers attached riders and 
endorsements to policies which had the effect 
of slightly modifying the wording of their insur- 
ance provisions and exclusions. 
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2It is important to note that even though 
this pollution exclusion was added to the stan- 
dard ISO form CGL policy in 1973, it was 
attached as a rider to a number of CGL policies 
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3 See Sawaya, Coverage Under the New Com- 
mercial Policies: Loosening the Gordian Knot 
of Interpretation, For The Défense 22 
(1988). 
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LABOR & EMPLOYMENT LAW 


Defamation in the Workplace 


lorida does not recognize the tort 

of wrongful discharge. One result 

is that plaintiffs in Florida often 

resort to defamation law as an 
alternate avenue of recovery. Defamation 
cases in the workplace arise under a variety 
of circumstances. Communications by 
supervisors regarding an employee’s per- 
formance, reasons given to the employee 
himself regarding discharge, communica- 
tions regarding polygraph test results, and 
references given to prospective employers 
are but some of the circumstances that com- 
monly give rise to employment related 
defamation suits. This article is limited to 
discussing defamation as it may occur in 
the employment relationship. 

Defamation is defined as the unprivi- 
leged publication of a false statement that 
holds a person up to ridicule, scorn or con- 
tempt in a respectable and considerable 
part of the community.! “Libel” and “slan- 
der” are both methods of defamation; the 
former is expressed by print, writing, 
pictures or signs and the latter by oral 
expressions or transitory gestures.? False 
statements that impute conduct or charac- 
teristics incompatible with the proper 
exercise of one’s lawful trade, business, pro- 
fession or office are actionable per se and 
generally do not require proof of malice or 
special damages.’ False allegations involv- 
ing conduct of a criminal nature are also 
actionable per se, if the crime is a felony 
or involves moral turpitude. Defamation 
as a common law tort is certainly not new 
to employers, but emerging legal theories 
such as compelled self-publication have ex- 
panded the parameters of liability. This ar- 
ticle focuses on the most common areas of 
workplace defamation and includes de- 
fenses to defamation in the workplace. 


Is the Statement Defamatory? 

In an early Florida case, an employee 
sued a newspaper for publishing an article 
that described the plaintiff as having been 
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“cashiered” in his position as assistant 
county engineer.’ The article described sev- 
eral of the assistant county engineering po- 
sitions as being abolished but referred to 
the plaintiff's status as “cashiered.” The 
Florida Supreme Court ruled the remark 
libelous per se since the term connotes dis- 
missal under disgraceful or ignominious cir- 
cumstances.® 

A 1984 federal district court decision in- 
volving a lawyer described as having 
“suddenly resigned” reached a similar con- 
clusion.” The plaintiff claimed that the 
terminology implied that he had left under 
a cloud of suspicion or scandal which 
harmed his professional reputation. The 
U.S. District Court for the Eastern District 
of Pennsylvania agreed, noting that an at- 
torney must possess qualities of loyalty 
and fidelity to the attorney’s clients. The 
phrase “suddenly resigned” suggested that 
the clients’ affairs were neglected in viola- 
tion of an attorney’s Code of Professional 


Conduct. These cases looked to the “ordi- 
nary meaning” of the offending words, 
apart from their actual context. 

Other courts apply the “innocent con- 
struction rule.” Under the rule, the state- 
ment considered in context and given its 
natural meaning is not actionable if the 
statement may reasonably be innocently in- 
terpreted. In one case, a nurse alleged that 
a notice from her supervisor to a hospital 
superior which resulted in her termination 
defamed her by impugning her perform- 
ance. The Illinois appellate court disagreed 
declaring that the notice could reasonably 
be interpreted as describing a personality 
conflict which was not reflective of her pro- 
fessional reputation.'° The court further 
noted that the employer's actions were pro- 
tected by a conditional privilege.!! 


Fact v. Opinion 

False statements of fact are actionable. 
Statements of pure opinion are not action- 
able defamation.'? Statements of mixed 
opinion are actionable because they sug- 
gest that there are unspoken facts which 
support the negative opinion.!3 

In Eastern Airlines v. Gellert, 438 So.2d 
923 (Fla. 3d DCA 1983), the district court 
of appeal discussed the difference between 
pure opinion and mixed opinion. The plain- 
tiff in this case was an airline pilot who 
had an on-going dispute with the company 
as evidenced by prior litigation and admin- 
istrative proceedings. The plaintiff had 
allegedly written notes to the FBI that the 
company tried to crash a plane in order to 
kill him. A reporter contacted Eastern’s 
news bureau for comment on some of the 
allegations made by the pilot. The director 
of the news bureau referred to the pilot as 
paranoid and further commented how dif- 
ficult it is to fire people these days. The 
director, responding to the reporter’s query 
as to why the plaintiff was still permitted 
to fly jets, assured the reporter that “We 
have three of them (pilots) in the cockpit. 
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Know what I mean?”!4 

The court declared that the comments 
could not be considered pure opinion be- 
cause the latter remark suggested that the 
plaintiff suffered from a mental affliction 
that interfered with his ability to perform 
as a pilot. Had the news bureau director 
limited his comments to statements regard- 
ing his belief that the plaintiff was para- 
noid, the court would not have considered 
the comments actionable because the state- 
ment could be reasonably interpreted as an 
opinion based on the already disclosed ac- 
tions of the plaintiff.'5 When the listener 
is invited to speculate on undisclosed facts, 
the opinion rendered becomes a mixed opin- 
ion which may be actionable. 


is the Statement Authorized 
by the Employer? 

In Florida, an employer may not be held 
liable for punitive damages based on the 
unauthorized defamatory acts of its employ- 
ees.'6 In Eastern Airlines v. Gellert, the 
appellate court denied the plaintiff punitive 
damages absent some showing that East- 
ern departed from a reasonable standard 
of care or knew or should have known that 
its employee would defame the pilot. The 
court noted that Eastern neither author- 
ized nor ratified the defamatory 
statements. !7 


Publication 

To sustain an action for civil damages, 
the defamatory statement must be commu- 
nicated to a third party. Communication 
by any method is a “publication” of the 
statement. Defamatory remarks by an em- 
ployer to and concerning an employee are 
not actionable if not heard by others.!* 
However, an employer can be said to have 
adopted a defamatory statement when it is 
aware of the statement (signs, graffiti, etc.), 
but makes no effort to disavow, remove or 
obliterate the offending communication.!9 
In a case involving a General Motors 
plant, the Seventh Circuit Court of Ap- 
peals found the employer liable for a sign, 
posted without authorization by an em- 
ployee, that remained visible in the com- 
pany’s thoroughfares for more than seven 
months.” 

In Florida, defamatory statements regard- 
ing a corporation made only to that corpo- 
ration’s managers or executives are not 
actionable for lack of publication.2! De- 
famatory statements inadvertently read by 
a plaintiffs wife are not actionable when 
the letter is addressed to the husband/ 
plaintiff.22 Discharging an employee subse- 
quent to the employee’s taking a polygraph 
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test is not equivalent to a defamatory state- 
ment.23 An employer who gives an em- 
ployee a reference consisting only of dates 
of employment has not defamed the em- 
ployee by means of a faint praise.** This 
practice, commonly known as a “neutral ref- 
erence,” has become an established prac- 
tice in companies seeking to limit potential 
defamation claims. 


Compelied Self-Publication 

A neutral reference, however, will not al- 
ways protect an employer under the doc- 
trine of compelled self-publication. Under 
this theory, an employer who gives a false 
reason for firing an employee may be liable 
even if the employer never communicates 
that reason to anyone, if it was foreseeable 
that the dismissed employee would be com- 


In Florida, there 
is a prima facie 
presumption that 
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pelled to repeat the false defamatory 
reason for the dismissal when seeking an- 
other job. The Minnesota Supreme Court 
adopted this theory in Lewis v. Equitable 
Life Assurance Society, 1 IER Cases 1269 
(Minn. 1986). In this case several employ- 
ees were dismissed for expense report 
violations for which they were not respon- 
sible. The manager blamed the employees 
for the flawed reports in order to avoid 
blame himself. The employer fired them 
for gross insubordination because they re- 
fused to follow the manager’s order to 
falsify their expense reports. Because the dis- 
missals were based on gross insubordina- 
tion, the employees were denied severance 
pay. In seeking new employment, the em- 
ployees stated that they were terminated 
for gross insubordination. 

The Minnesota Supreme Court, while ac- 
knowledging the doctrine as a significant 
new basis for liability, reasoned that the 
doctrine does no more than hold the origi- 
nator of the defamatory statement respon- 
sible when that person knows or should 


have known that the employees had no rea- 
sonable means of avoiding the communica- 
tion and the resulting damage.25 

In a 1988 decision, the Colorado 
Supreme Court adopted the compelled self- 
publication theory stressing that the defen- 
dant must be able to foresee reasonably 
that the employee will be compelled to 
repeat the communication, not that the em- 
ployee is merely likely to repeat the com- 
munication.”6 In considering a claim based 
on self-publication, a federal court has de- 
clined to apply the doctrine when it has 
not yet been accepted by the state courts 
in that state.27 


Truth as a Defense 

Stating, repeating or adopting a deroga- 
tory remark is not actionable defamation 
if the remark is true. Only false statements 
are actionable. In Florida, there is a prima 
facie presumption that an allegedly defama- 
tory statement is false.2* Thus, the burden 
of establishing the truth of the statement 
generally rests on the defendant in a defa- 
mation case.2? This burden and other 
evidentiary matters may be influenced by 
recent U.S. Supreme Court decisions if the 
plaintiff is a public official or public figure 
or if the defendant is a broadcaster or is 
in the publishing business.» Private figures 
maintaining an action against news media 
defendants for speech regarding a matter 
of public concern must also prove falsity.3! 

The burden to prove the truth of alleg- 
edly defamatory statements can be a heavy 
one when the defendant is presented with 
conflicting versions of an incident. There 
may often be no feasible way to discover 
the truth. Thus the employer may be enti- 
tled to fire the employee, but may not be 
able to avoid defamation liability if unable 
to prove the truth of the reason for the fir- 
ing. Many sexual harassment cases present 
this dilemma when two employees give con- 
flicting stories and there are no witnesses.32 
If the employer believes the complainant 
and fires the accused party, a defamation 
suit might result. If the employer acts rea- 
sonably in conducting an investigation and 
limits communications to necessary parties 
within the organization, a conditional privi- 
lege may be successfully asserted even if it 
is impossible to decide which employee is 
lying. 


Conditional Privilege 

Florida embraces several common law 
privileges based on mutuality of interest 
and duty to report. The Florida Supreme 
Court noted that an otherwise defamatory 
communication that is made in good faith 
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to another person with a corresponding in- 
terest or duty is privileged.*? Because the 
statement must be made in good faith, ex- 
press malice or malice in fact must be 
shown to defeat the privilege. Express mal- 
ice consists of ill will, hostility, or evil in- 
tention to defame or injure.*4 This is not 
to be confused with the term actual malice 
which, as defined by the U.S. Supreme 
Court, refers to knowledge of falsity or reck- 
less disregard as to the falsity of a matter.>5 
Over-publication can also defeat the privi- 
lege.36 When there is no dispute as to the 
facts claimed to give rise to the privilege, 
the court determines whether the privilege 
exists.>”7 Once the privilege is established, 
the jury determines whether the privilege 
has been abused.38 

In the employment relationship, a condi- 
tional privilege allows employers to make 
statements in some circumstances, which 
otherwise would be defamatory. Normally, 
malice is presumed from the fact that a de- 
famatory statement is made. However, 
when the privilege applies, it overcomes 
the presumption of malice. The plaintiff 
must then prove express malice.>? The privi- 
lege has been described as “a. delicate 
balance between society’s concern for the 
rights of individuals to be protected from 
false statements and the rights of employ- 
ers to comment freely upon and receive 
relevant information as to an employee’s 
past performance.” 

In Drennen v. Westinghouse Electric Cor- 
poration, 328 So.2d 52 (Fla. Ist DCA 
1976), the court denied the conditional privi- 
lege because the persons receiving the 
communication were employees rather 
than supervisors, personnel department rep- 
resentatives or company officials. The 
court declared that the company was act- 
ing in its own interests.*! This case is 
difficult to reconcile with the privilege as 
explained in the restatement and adopted 
by the Florida Supreme Court, which re- 
quires only a common interest in a subject 
matter that another is entitled to know.*? 
It appears that Westinghouse had a good 
reason for telling employees why the plain- 
tiff had been disciplined. If so, the privilege 
should have been recognized, and the jury 
should have been given the opportunity to 
decide whether the privilege was abused 
through over-publication or lack of good 
faith. 

In another.case, an employer released to 
its employees a bulletin regarding discipli- 
nary action taken against an employee 
charged with sexual harassment. The Fifth 
Circuit Court of Appeals in Garziano v. Du- 
pont, 818 F.2d 380, 2 IER Cases 272 (Sth 


Cir. 1987), held the communication to be 
conditionally privileged. The bulletin in- 
cluded general information on the nature 
of sexual harassment. The appellate court 
noted that since the privilege existed, the 
question of whether the privilege was 
abused should have been a jury question.‘ 
The communication in Garziano, as well 
as in Drennen, was for the purpose of quell- 
ing rumors. The Garziano court noted that 
workers have a legitimate interest in know- 
ing why their co-workers are fired and that 
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employers have an interest in maintaining 
employee morale. These interests were 
similarly present in Drennen but not recog- 
nized by the Florida court. 


Absolute Privilege and Consent 
Statements made during official judicial 
and legislative proceedings are absolutely 
privileged if relevant to the proceeding.“ 
This privilege extends to the protection of 
the judge, parties, counsel, and witnesses. 
However, unfiled drafts of complaints 
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published for questionable motives are not 
absolutely privileged.*” 

Like statements made in judicial proceed- 
ings, statements made in administrative 
proceedings such as labor grievances are ab- 
solutely privileged.“* An employer's writ- 
ten response to a state’s Unemployment 
Compensation Commission is privileged* 
as are unemployment compensation 2p 
hearings. Similar quasi-judicial adminis- 
trative proceedings should also be ac- 
corded the privilege. 

An employee cannot consent to a defa- 
mation by signing a prospective release 
such as those commonly seen on employ- 
ment applications.5! Kellums v. Freight 
Sales Center, 467 So.2d 816 (Fla. Sth DCA 
1985); but see Litman v. Massachusetts 
Life Insurance Co., 739 F.2d 1549 (11th 
Cir. 1984). 


Conclusion 

While there is no guarantee against defa- 
mation, employers can protect themselves 
by thoroughly investigating allegations of 
wrongdoing. An employer should be care- 
ful not to manufacture a reason for an em- 
ployee’s dismissal. Derogatory terms 
should be avoided in situations when prov- 
ing the truth is burdensome. In doubtful 
situations, only a neutral reference should 
be given. 
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BUSINESS LAW 


New Remedies for the Protection 
of Intellectual Property: 
The Uniform Trade Secrets Act 


n October 1, 1988, the Uniform 

Trade Secrets Act (the UTSA)! 

became effective in Florida.” 

With certain enumerated excep- 
tions,? the UTSA supersedes conflicting 
law providing civil remedies for the misap- 
propriation of trade secrets, and signifi- 
cantly redefines several key terms of art in 
this area of commercial law.’ Industries en- 
gaged in interstate commerce are expected 
to benefit by the simplification and clarifi- 
cation of trade secrets law, not only as a 
result of its codification in this state, but 
also because of the adoption of the UTSA 
by a growing number of other jurisdic- 
tions.6 Furthermore, it has been main- 
tained that trade secrets law is “dominated 
by specialists. [The UTSA] will lead to a 
greater number of attorneys willing to rep- 
resent clients in trade secret litigation. 
Thus, private industry should be able to 
more easily, and therefore, more cheaply, 
obtain legal counsel in trade secret 
matters.” 


What Is a Trade Secret? 

Trade secrets have been succinctly de- 
scribed as “exclusive knowledge, of eco- 
nomic value, which has been generated by 
the labors® of a specific person or persons 
who have an interest in protecting its 
value.” When applied in a legal context, 
however, definitions are rarely so simple, 
and trade secrets are no exception. Prior 
to the adoption of the UTSA, trade secrets 
were defined in Florida civil matters! with 
reference to the Restatement of Torts, sec. 
757, comment b.'! The UTSA, however, 


provides its own definition. 

“Trade secret” means information, including a 
formula, pattern, compilation, program, device, 
method, technique, or process, that: 

(a) Derives independent economic value, ac- 
tual or potential, from not being generally 
known to, and not being readily ascertainable 
by proper means by, other persons who can ob- 
tain economic value from its disclosure or use; 


and 
(b) Is the subject of efforts that are reason- 


UTSA supersedes 
conflicting law 
providing civil 

remedies for the 
misappropriation 

of trade secrets 
and signi 


able under the circumstances to maintain its 


secrecy. 
F.S. §688.002(4). 

This definition amplifies the scope of pro- 
tection previously available under common 
law. Businesses may now seek recognition 
and preservation of trade secrets which 
they have not yet implemented, or which 
they may choose never to implement,!2 
and disclosure of “dead-ends” reached in re- 
search and development may be enjoined 
to prevent competitors from gaining an ad- 
vantage by avoiding similar costly mis- 
takes.!3 The definition also preserves the 
well-reasoned common law principle that 
ownership of a trade secret need not be ex- 
clusive; the fact that it is not generally 
known is sufficient. 

This new definition, broad as it is, does 
not extend to talent or expertise.'* Trade 
secrets are secret information. Thus, under 
appropriate circumstances, customer lists!> 


and supplier lists'® are defendable trade 
secrets. 


M 

The mischief remedied by the UTSA is 
“misappropriation,”!? which takes several 
forms. One type of misappropriation is 
based on direct or indirect acquisition by 
improper means such as bribery or espio- 
nage,'8 but a trade secret derived under cir- 
cumstances giving rise to a duty to main- 
tain confidentiality is equally actionable.!9 
The latter type is frequently encountered 
when a former employee or agent breaches 
a covenant not to compete. Furthermore, 
even acquisition by accident or mistake 
may support an injunction or an award of 
damages if the trade secret is disclosed or 
used by a person who knew or had reason 
to know of its confidential nature before 
his position materially changed.2° Of 
course, if such an accident or mistake is the 
result of inadequate precautions taken by 
the owner of the trade secret, protection un- 
der the UTSA may be deemed forfeited.?! 


UTSA in Statutory and 
Procedural Contexts 

The Uniform Act is not the only legal 
means of protecting trade secrets in Flor- 
ida. A qualified evidentiary privilege is 
available under F.S. §90.506, pursuant to 
which a party to litigation or a witness 
may refuse to disclose trade secrets owned 
by him or by his principal or employer, 
and may prevent disclosure by others. 
Even if a court orders disclosure notwith- 
standing the privilege, the statute makes it 
mandatory that the court take such precau- 
tions as are necessary to protect the inter- 
ests of the holder of the privilege. Fla. R. 
Civ. P. 1.280(c) provides an alternative 
route for trade secret protection. This rule 
allows the entry of protective orders direct- 
ing that “a trade secret or other confiden- 
tial research, development, or commercial 
information not be disclosed or be 
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redefines several ; 


disclosed only in a designated way.” 

Federal patent law is an alternative for 
some businesses for which state trade se- 
cret law is not a reliable safeguard. Because 
patent law requires public disclosure of the 
structures of patented inventions,” patents 
are most useful for products susceptible to 
“reverse engineering”: the detection of 
manufacturing processes by examination 
of the finished product. Merely copying an 
industrial process or a manufactured item 
does not give rise to a cause of action un- 
der the UTSA.2 

An interesting study in the relationship 
between patent law and state trade secret 
law under the UTSA is found in Sheets v. 
Yamaha Motors Corp., U.S.A., 849 F.2d 
179 (Sth Cir. 1988). Wilbert Sheets, a re- 
tired machinist, developed an air intake 
device which improved the performance of 
an early model of Yamaha's three-wheel 
all-terrain vehicles. Sheets’ son, a Yamaha 
dealer, demonstrated the device to 
Yamaha personnel and allowed them to 
take photographs. When Sheets saw his in- 
vention advertised as a new feature of 
Yamaha’s product, he sued the company 
under the Louisiana UTSA. The court 
found that Sheets’ efforts to maintain se- 
crecy were insufficient, causing a loss of 
trade secret status, and that Yamaha’s sub- 
sequent patent on the device precluded 
acceptance of his own patent application. 


Remedies Available 

The holder of a trade secret may now 
seek an injunction against actual and threat- 
ened misappropriations.“ Such an injunc- 
tion must be dissolved when the trade 
secret ceases to exist, but “may be contin- 
ued for an additional reasonable period of 
time in order to eliminate commercial ad- 
vantage that otherwise would be derived 
from the misappropriation.” F.S. 
§688.003(1). In “exceptional circum- 
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stances,” however, an injunction may 
allow the enjoined party to implement a 
misappropriated trade secret, provided 
that royalties are paid the owner.25> Man- 
datory injunctions are also facilitated by 
the UTSA.6 

The UTSA provides for damages for 
past misappropriations. Damages are cal- 
culated by the actual loss to the injured 
party, plus any amount exceeding such ac- 
tual damages by which an offender is 
unjustly enriched.?” Punitive damages are 
also permitted, but only if damages are oth- 
erwise awarded for actual loss or unjust 
enrichment, and then, in an amount not ex- 
ceeding twice such an award.”8 


Litigators and 


courts need not be 
satisfied with the 
current paucity of 
reported cases 
construing the 
UTSA in Florida, 
but may consult 
authorities from 


other jurisdictions 


The Act provides a final monetary rem- 
edy which is sure to be the favorite of 
many litigators and their clients: 


Attorney’s fees. — If a claim of misappropria- 
tion is made in bad faith, a motion to terminate 
an injunction is made or resisted in bad faith, 
or willful and malicious misappropriation ex- 
ists, the court may award reasonable attorney’s 


fees to the prevailing party. 
F.S. §688.005. 


Further Considerations 

Owners of trade secrets are naturally re- 
luctant to engage in litigation, as a lawsuit 
usually creates a public record to which 
competitors can gain access. The UTSA 
contains a provision designed to allay fears 
that the cure may cause more damage than 
the disease. F.S. §688.003(6) must be ap- 
plied in every action brought under the 
UTSA and states that the court shall “pre- 
serve the secrecy of an alleged trade secret 
by reasonable means.” The section suggests 
such measures as in-camera hearings and 
the sealing of court records. 

The legislative intent in the adoption of 
the UTSA is provided in F.S. §688.009, 
which states that its “general purpose” is 
to “make uniform the law with respect to 
the subject of this act among states enact- 
ing it,” and mandates application and 
construction consistent with this purpose. 
Therefore, litigators and courts need not 
be satisfied with the current paucity of re- 
ported cases construing the UTSA in 
Florida, but may also consult authorities 
from more than 20 other jurisdictions 
which have adopted the UTSA since 
1980.29 

When considering the use of the UTSA, 
it is important to keep in mind that there 
are useful alternatives. For example, al- 
though theft is one type of misappropria- 
tion actionable under the UTSA, and 
double punitive damages may, therefore, 
be available, proceeding under the civil 
theft statute may be more profitable. The 
latter statute provides mandatory treble 
damages and awards of attorney’s fees 
through the appellate level.3° Furthermore, 
the five-year civil theft statute of limita- 
tions is more lenient than the three years 
provided by the UTSA.!0 
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prior to October 1, 1988. Fla. Sess. Law Serv. 
Ch. 88-254 §10 (1988). 

3 Fra. Stat. §688.008(2). 

The UTSA does not displace common law 
claims for breach of contract or breach of fidu- 
ciary duty. Boeing Co. v. Sierracin Corp., 108 
Wash. 2d 38, 738 P.2d 665 (1987). 

4 Stat. §688.008(1). 

5 Stat. §688.002. 

6 See generally House of Representative 
Commerce Committee Staff Analysis, HB 91, 
Feb. 16, 1988. 

1 Id. at 4, citing the commissioners on uni- 
form state laws. 

8 Cf., the text of UTSA, Fria. Start. 
§$688.002(4), which defines “trade secret” with- 
out reference to whether the trade secret was 
developed at the expense of its owner or any- 
one else. The UTSA should be construed as hav- 
ing eliminated this common law requisite. But 
see Electro-Craft Corp. v. Controlled Motion, 
Inc., 332 N.W.2d 890, 901 n.12 (Minn. 1983), 
which held that the question of whether a trade 
secret has been developed at the plaintiff's ex- 
pense has become “a possible element of proof 
that the information provides a competitive ad- 
vantage,” which is to say it is not an “element” 
of anything. Therefore, useful and original infor- 
mation gained by blind luck should be protected. 

9The commissioners on uniform state laws, 
quoted in House Staff Analysis, supra note 6, 
at 1. 

'0The definition of trade secret in criminal 
matters is provided in Fla. Stat. §812.081(1)(c), 
which has not been superseded by the UTSA. 

'! E.g., Demit of Venezuela, C.A. v. Elec- 
tronic Water Sys., Inc., 547 F.Supp. 850, 852 
(S.D.Fla. 1982), aff'd, 740 F.2d 977 (11th Cir. 
1984), citing, Restatement of Torts, § 757 com- 
ment b (1939). 

1p House Staff Analysis, supra note 6, at 2. 

Id. 

'4 Electro-Craft Corp. v. Controlled Motion, 
Inc., 332 N.W.2d 890 (Minn. 1983). 

'S Michels v. Dyna-Kote Indus., Inc., 497 
N.E.2d 586 (Ind. App. Ist Dist. 1986). Cf, East 
Colonial Refuse Serv., Inc. v. Velocci, 416 
So.2d 1276 (Fla. 5th D.C.A. 1982) (recognizing 
an evidentiary privilege for customer list under 
Fla. Stat. §90.506). 

16 Cf., Surgidev Corp. v. Eye Technology, 
Inc., 648 F.Supp. 661 (D.Minn. 1986) (identi- 
ties of employer's consultants were trade secrets). 

17 Fa. Stat. §688.002(2). 

18 Defined in Fra. Stat. §688.002(1) as in- 
cluding “theft, bribery, misrepresentation, 
breach or inducement of a breach of duty to 
maintain secrecy, or espionage through elec- 
tronic or other means.” Independent invention, 
reverse engineering, discovery under a license 
from the owner of the trade secret, observation 
of the item in public use or on public display, 
and obtaining the trade secret from published 
literature are all proper means of discovery of 
trade secrets. UTSA §1 comment (commission- 
ers on uniform state laws 1979). As might be 
inferred from the last method approved by the 
commissioners, copyrighting the publication 
which discloses a trade secret will offer no pro- 
tection to its owner, as copyrights protect only 
the expression of ideas not their content. See 


Copyright, 1981 Duxe L.J. 981, for an excellent 
discussion of this question. 

19 35 U.S.C. §111 (1982). 

2 Fra. Stat. §688.002(2)(b). 

2! Fa. Stat. §688.002(2)(b)3. 

A practical discussion of reasonable precau- 
tions is in Phillips, The Concept 
ness in the Protection of Trade Secrets, 42 Bus. 
Law. 1045 (1987). 

2 Fra. Stat. § 688.002(4)(b); Eli Lilly & Co. 
v. E.P.A., 615 F.Supp. 811 (D.Ind. 1985). 

23 Commissioners’ Prefatory Note to the 
UTSA (14 U.L.A. 329, 1988 Supp. to 1980 ed.). 

% Fia. Stat. §688.003(1). 

25 Fia. Stat. §688.003(2). 

26 Fa. Stat. §688.003(3). 

27 Fra. Stat. §688.004(1). This section dis- 
allows “inequitable” awards of damages when 
the misappropriating party does not know and 
has no reason to know of the fact of his misap- 
propriation before a material change in his 
position. 

8 Fia. Stat. §688.004(2). 

29 Construction of the UTSA in opinions 
from other jurisdictions are not binding prece- 
dent, but should nonetheless be dispositive as 
the result of an unambiguous statement of leg- 
islative intent. Oppenheimer & Co., Inc. v. 
Young, 456 So.2d 1175 (Fla. 1984), vacated on 
other grounds, 470 U.S. 1078. 

% Fra. Stat. §§772.11, 812.081. 

3! Fa. Stat. §§772.17, 688.007. 

It is important to note that a UTSA cause 
of action accrues when the misappropriation is 
discovered or should be discovered by reason- 
able diligence. 
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oday, many attorneys devote a sig- 
nificant portion of their practice 
to the protection and exploita- 
tion of rights in technology and 
other useful and creative endeavors. Once 
the province only of patent lawyers, this 
area of law has expanded to include a host 
of subjects under the broad designation, “in- 
tellectual property law.” 

One of my particular areas of interest is 
the licensing and transfer of technological 
innovations, particularly those that are com- 
puter-related, such as software. This article 
will discuss some of the issues involved in 
this area of the law with a particular em- 
phasis on the protection and licensing of 
computer software. 


Rights That Can Be Transferred 

When we talk about licensing and tech- 
nology transfer, we are talking about the 
transfer of intellectual property rights in 
an invention or other creative or useful 
item such as a computer program. These 
rights generally fall into one of the follow- 
ing categories: 

1. Patents: A patent is an exclusive right 
granted by the federal government in a 
new and useful invention or improvement. 
It gives the owner of the patent the right 
to exclude others from making, using or 
selling the patented invention for up to 17 

1 


2. Trademarks: A trademark is a right 
granted by either the federal or a state gov- 
ernment to protect names, logos, slogans 
and other symbols that identify goods and 
services and distinguish them from those of 
others. It protects the trademark owner 
from others who might use the same or simi- 
lar mark on their products and thus con- 
fuse or mislead the public.” 

3. Copyright: A copyright protects origi- 
nal works of authorship such as writings, 
computer programs, photographs, records, 
tapes, and plays and movies. A copyright 
gives the author the exclusive right to re- 
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COMPUTER LAW 


Technology Transfer and Licensing 


A licensing and 
technology transfer 
involves the 
transfer of 
intellectual 
property rights in 
an invention or 
other creative or 
useful item, such as 
a computer 
program 


by David R. Ellis 


produce, distribute, display and perform 
the work, prepare new works based on the 
original work, and authorize others to do 
the same.3 

4. Know-how: Know-how consists of 
works, processes and information that are 
useful and valuable, but not protected un- 
der the above laws. It may consist of trade 
secrets, such as designs, processes, proce- 
dures, customer and supplier lists, and 
other proprietary information.* For exam- 
ple, the formula for Coca-Cola’s syrup is 
a trade secret that has been kept confiden- 
tial for decades. 

Know-how may also consist of nonpro- 
prietary information that may be publicly 
known but is nonetheless useful and valu- 
able to someone who does not know the 
information. So long as someone is willing 
to pay for the information, it may be li- 
censed and transferred from one individual 
or entity to another. 


Types of Transfers 

There are two main ways to transfer tech- 
nology and other valuable rights. One is 
the outright sales or assignment of the pat- 
ent, trademark, copyright or know-how. In 
such a case the owner parts with all of his 
right, title and interest in the invention, 
work or information, and the new owner 
can use it as he sees fit, as well as protect 
it against others’ unauthorized use. 

Rights in a patent, trademark or copy- 
right can be transferred either before or 
after it has been granted. In the case of a 
patent or copyright, however, neither the 
original owner nor the assignee may en- 
force his rights until the application has 
been granted. To confirm the transfer, the 
assignment should be recorded in the Pat- 
ent and Trademark Office or Copyright 
Office in Washington, as appropriate. 

A license, by contrast, is not an outright 
transfer, but only a grant of one or more 
of the owner’s rights in the patent, trade- 
mark, copyright or know-how. In the case 
of a patent, for example, the holder may 
grant a license to make, use or sell his in- 
vention under the patent. In the case of a 
copyright, the author might grant the licen- 
see the right to publish the work, or make 
copies, or distribute it to the public. A com- 
puter software license, for example, gives 
the user the right to use the program on 
one or more computers, make a backup 
copy, and perhaps modify and enhance the 
program. (For more on software licenses, 
see the last section of this article.) 

The important point is that the owner 
of a patent, trademark, copyright or know- 
how owns a “bundle of rights,” which he 
can divide up and grant as he desires. A 
patentee can grant one licensee the right to 
manufacture the invention, another to use 
it in his business, and a third to sell prod- 
ucts incorporating the invention. These 
rights are normally granted in a written con- 
tract called a license agreement, which is 
the subject of negotiation and execution. 


| 


Types of Licenses 

A license may be exclusive or nonexclu- 
sive. The owner of a patent, for example, 
may grant an exclusive license to a licen- 
see, thereby transferring to the licensee the 
patent holder’s right to exclude others 
from making, using or selling the invention 
in a particular area for a specified period. 

The owner may instead grant a number 
of individuals nonexclusive licenses, with 
each licensee sharing with the other licen- 
sees the right to exploit the patent in a 
particular area. Normally an exclusive li- 
cense is more valuable than a nonexclusive 
license. Thus, a potential licensee will often 
pay more for the assurance of knowing 
that he will have no direct competition for 
that product in a particular market during 
the term of the license. 

A license is granted for a particular pe- 
riod of time. For example, a writer can 
grant publishing rights under a copyright 
for five years; a computer software devel- 
oper can license a program for one or two 
years; or a patent holder can license his in- 
vention for the term of the patent. The 
maximum length of a patent is 17 years, 
so a patent license cannot extend beyond 
its expiration date. 

Licenses also can be cancelled by the 
owner in the event the patent, trademark 
or copyright is misused or the licensee 
breaches the contract, such as failing to 
pay royalties. Some licenses include quo- 
tas, which enable the owner to terminate 
the license if the licensee does not make or 
sell a specified minimum. In some cases, a 
failure to meet that quota will transform 
an exclusive license to a nonexclusive, thus 
giving the owner the right to engage others 
to sell his product in addition to the origi- 
nal licensee. 

Licenses can also be divided into territo- 
ries or fields of use. One licensee may have 
exclusive rights in the Tampa Bay area, or 


Florida, or east of the Mississippi, or in the 
continental United States, or for all of 
North America. Similarly, licenses may be 
divided up among particular uses or indus- 
tries. For example, one company may have 
the right to sell a prescription medicine 
only for human consumption, while an- 
other would have the right to sell only to 
the livestock industry. 


Compensation and Royalties 

The owner of a patent, trademark, copy- 
right or know-how can be compensated in 
a number of ways. In the computer soft- 
ware area, for example, licenses usually 
call for a one-time license fee, sometimes 
with small renewal fees on an annual basis. 
Usually the fee is payable upon grant of 
the license, or sometimes in periodic install- 
ments, e.g., annually or quarterly. 

Another common method of compensa- 
tion is the payment of royalties. Royalties 
are typically paid on a periodic basis. 
Often the royalties are based on the num- 
ber of units produced or sold, and the 
licensee pays a fixed percentage of the 
manufacturing cost, selling price (either 
wholesale or retail), or gross or net profit. 

Whether a royalty is paid on a sales reve- 
nue or gross or net profit may be very 
significant. Total sales are reported to the 
Internal Revenue Service and can rarely be 
tampered with by the licensee. Profits, on 
the other hand, are more subject to 
manipulation because of the way costs 
of goods sold are included in their 
calculation. 

Royalties may be paid annually, quar- 
terly, monthly or on any other basis that 
the parties agree on. In order to determine 
the accuracy of the royalties remitted, the 
licensor should insist on the right to in- 
spect, and audit if necessary, the licensee’s 
books to ensure that all amounts earned 
are properly accounted for. 


Another method of compensating the 
owner of a patent or other right is through 
an exchange of technology. If two parties 
each have rights that the other wants, they 
may enter into a cross-licensing agreement 
in which each grants the other the right to 
use his technology. This may be accom- 
plished without any money changing 
hands, or might include the payment of re- 
duced royalties by one party to the other 
to reflect the relative value of the rights 
transferred by each party. 


Other Concerns 

A written license agreement sets the con- 
ditions of the license of a patent or other 
proprietary right, including such matters as 
exclusivity, term, territory, quotas, and roy- 
alties. The license agreement may or may 
not allow the licensee to assign his rights 
or sublicense the technology to others. A 
sublicense is the transfer by the licensee of 
all or part of his rights under the main li- 
cense. 

Other areas of concern include govern- 
ment regulation of technology transfer. 
Under the federal antitrust laws, for exam- 
ple, there may be certain limits on how a 
licensor can restrict competition in a given 
market through exclusive contracts. 

Other federal laws may also be perti- 
nent. For example, although a prescription 
drug may be patented, it cannot be sold in 
this country until it receives Food and 
Drug Administration approval after exten- 
sive testing on animal and human subjects. 

State laws also have to be considered. In 
Louisiana and Illinois, for example, laws 
were enacted affecting the enforceability of 
shrink-wrap licenses for computer software 
(the Louisiana law was later held to be in- 
valid and the Illinois law was repealed). 
In the international arena, there are also a 
number of areas of concern, such as trade 
restrictions that bar the transfer of certain 
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high-technology products and information 
to countries such as the Soviet Union and 
Eastern Bloc nations, Vietnam and North 
Korea, and South Africa. Computer and 
defense related technology are high on the 
list of these restricted items. 


Computer Software 

One area of technology transfer and li- 
censing that has become important and 
familiar in recent years is software licens- 
ing. When software is transferred from 
developer-owner to customer-user, it is nor- 
mally licensed, not sold. This is because 
computer software carries with it a variety 
of intellectual property rights, spanning the 
spectrum from copyrights to trade secrets, 
trademarks and sometimes patents, which 
are important for the owner to protect and 
preserve.® 

A software license is an agreement under 
which the owner-licensor grants the user- 
licensee a limited right to use the software 
in accordance with terms and conditions 
set by the owner and agreed to by the user, 
either expressly or by implication. 

The user who signs a software license 
agreement expressly agrees to the terms 
and conditions established by the vendor. 
The customer who buys a shrink-wrapped 
package in a computer store agrees to the 
license by an act when he opens the pack- 
age and begins using the software. 

In a typical mass-marketed software li- 
cense agreement, the licensor grants the 
user the right to run the software on one 
computer at a time on a nonexclusive and 
nontransferrable basis. In exchange for the 
grant, the user agrees to pay the licensor a 
one-time license fee. 

Many software licenses restrict the licen- 
see to using the software on only one 
computer (sometimes called a central proc- 
essing unit, or CPU) specifically designated 
in the agreement by model number and se- 
rial number. If the user is so restricted, he 
is usually allowed the limited right to trans- 
fer the software temporarily to another 
unit in the event the designated unit be- 
comes inoperable, until the designated unit 
is up and running again. 

If the user wants to run the software on 
more than one CPU at a time, he has two 
possible choices. He may separately license 
another copy or copies of the software (usu- 
ally at a discount) to run on his second and 
subsequent units. Or he can enter into a 
“site license,” under which he is authorized 
to run the software on as many units as 
he has at a single location, normally at a 
higher license fee than if he were limited 
to a single designated CPU. 
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The license fee for software may be struc- 

tured in various ways. For standard off-the- 
shelf programs, the license fee usually 
consists of a one-time payment which al- 
lows perpetual use of the software. For 
other programs, particularly those requir- 
ing updates, like tax programs, the licensee 
fee may be valid for only a limited period 
such as one or two years with annual re- 
newals available from the licensor thereaf- 
ter. 

Usually, the license fee will cover only 
initial error correction, and assistance and 
maintenance support for a limited period 
of time, such as 90 days, six months or a 
year. Thereafter, extended support may be 
available from the licensor on a contract 
basis for an annual fee, or on a noncon- 
tract basis at time and material charges. 
Support contracts usually provide the user 
with telephone assistance and standard up- 
dates and enhancements. Sometimes there 
are additional charges imposed to cover 
the cost of handling, shipping and the me- 
dia on which the programs are copied. 

Since software is a valuable trade secret 
of the licensor, the user is required to keep 
it confidential and not to disclose it to any 
outside parties. Usually, the user is given 
the limited right to make one or two copies 
for backup or archival purposes in the 
event the original copy is damaged, but not 
to transfer or disclose the software to any- 
one outside his organization. He may also 
be restricted from “reverse engineering” the 
software by decompiling it or otherwise 
learning the trade secrets embedded in the 
program. Upon expiration or termination 
of the license, the user must return or de- 
stroy all copies of the software. 

Most software license agreements also 
make it clear that the license is granted 
only the right to use the software and not 
an ownership interest in the programs. All 
right, title and interest in the software re- 
main with the licensor. The user does not 
have the right to transfer, assign or subli- 
cense the software without the express writ- 
ten consent of the licensor. 

Typically, if the user breaches any of the 
terms of the license, the licensor may ter- 
minate the agreement. Upon termination, 
all rights of the user with respect to the soft- 
ware immediately cease, and he is required 
to return or destroy the original and all cop- 
ies of the software to which he has access. 

The typical software agreement also pro- 
vides that the owner may sue the user to 
enforce his rights in the event of default. 
In such event, the owner may seek an in- 
junction to prevent continued breach. He 
may also seek money damages to compen- 


sate for any losses he may suffer by virtue 
of the user’s default, plus costs and attor- 
neys’ fees incurred in enforcing his claim. 
Technology transfer and licensing have 
become increasingly important to attor- 
neys practicing on a local, national and in- 
ternational basis. Those who are involved 
in this growing area of the law should seek 
a better understanding of the legal ramifi- 
cations in order to protect fully their cli- 
ents’ interests in the underlying ideas and 
innovations under development.0 


' Patent Act of 1952, as amended, 17 
U.S.C. §1. 

2 Trademark Act of 1946 (Lanham Act), as 
amended, 15 U.S.C. §1051; Florida Trademark 
Act, as amended, Fa. Stat. Ch. 495. 

3 Copyright Act of 1976, as amended, 17 
U.S.C. §101. 

4 See, e.g., The Florida Uniform Trade Se- 
crets Act, Fia. Stat. Ch. 688; also The Florida 
Theft of Trade Secrets statute, Fra. Stat. 
§812.081. 

5 Vault Corp. v. Quaid Software Ltd., 655 
F.Supp. 750 (E.D. La. 1987), affd, 847 F.2d 255 
(Sth Cir. 1988). 

6 See Ellis, Computer Law — A Primer on 
the Law of Software Protection, 60 Fia. Bar 
J. 81 (April 1986). For more on software pro- 
tection (and computer law generally), see Ex.is, 
A ComPuTER PRIMER pp. 51-93 (1986). 
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FAMILY LAW 


Family Law Practice Considerations: 
A View from the Bench 


uring the past year there has 

been a commendable emphasis 

on professionalism in the prac- 

tice of law in Florida, thanks to 
the leadership of The Florida Bar. Much 
has been written and spoken on this sub- 
ject with the focus being primarily on 
attorney demeanor. However, professional- 
ism in the practice of law requires profi- 
ciency as well as proper behavior. 

With the steady increase in the number 
of filings of family law cases over the past 
decade there has been a concomitant in- 
crease in the number of attorneys practic- 
ing in this area. Regretfully, there has also 
been a discernible decrease in the quality 
of representation, predominately when the 
economic considerations are small or mod- 
erate. Perhaps this is attributable to a 
wrongful perception of the importance of 
the need for proficiency in these cases. 

Why should the judiciary be concerned 
with the proficiency of counsel in family 
law litigation? 

The discretion given judges in family law 
cases is greater than in any other area of 
the law. It is an awesome responsibility. 
Their decisions, more than in any other 
area of the law, intricately and perma- 
nently affect the lives of persons. Accord- 
ingly, these cases should not be regarded 
lightly. 

The responsibility of the trial judge pre- 
siding over family law cases extends 
throughout every phase of each case, re- 
gardless of its magnitude or complexity, 
ranging from the form and substance. of 
the pleadings to the progress of the case.! 
The effectiveness of the judge in discharg- 
ing this responsibility is substantially 
affected by the attorneys’ professionalism. 

Proficiency in the family law area of the 
practice of law is attainable, even for the 
attorney who only occasionally handles 
family law cases, without the expenditure 
of large amounts of time, effort and 
money. It is a matter of attitude, a desire 


The effectiveness of 
the i 


by Judge Ralph Steinberg 


for expertise in everything done and pride 
in the quality of service rendered to the pub- 
lic. The amount of remuneration should 
not control the quality of service. 

The following practical suggestions, 
when accompanied by a positive attitude, 
should ‘lead to at least minimal proficiency 
in the family law area of practice: 


Be Familiar With Applicable 
Statutes and Rules 

Read, at least one time in their entirety, 
Chapters 61 (Dissolution of Marriage), 63 
(Adoption) and 742 (Paternity) of the Flor- 
ida Statutes, the Florida Rules of Civil Pro-- 
cedure, with particular emphasis on rules 
pertaining primarily to family law actions,” 
and Rules 2.060 and 2.085 of the Florida 
Rules of Judicial Administration. The reso- 
lution of most family law procedural and 
many substantive issues are readily found 
in these references. All too frequently it ap- 
pears that attorneys’ deficiencies in this 


area are merely attributable to a lack of 
familiarity with clear statutory or regula- 
tory provisions. 


Be Familiar With 
Decisional Law 

Keep current with decisional family law 
by at least reading case summaries of re- 
cent decisions on a weekly basis. 

Busy practitioners, especially those in 
sole or small firm general practices, may 
complain of insufficient time to be able to 
read every case decided by the appellate 
courts, even if the reading were limited to 
family law cases. This complaint is under- 
standable considering the time attorneys 
must devote to interviewing prospective cli- 
ents and witnesses, reading and answering 
correspondence, researching unique issues 
of law, preparing pleadings, briefs and 
memorandums of law, preparing for and 
conducting discovery, preparing for and 
attending hearings and trials, participating 
in civil and professional activities, and 
attending educational programs. Yet, a 
competent family law practitioner must be 
familiar with the latest developments, di- 
rectives and interpretations furnished by ap- 
pellate decisions. 

An expedient method of staying current, 
with a minimal expenditure of time and ex- 
pense, is to subscribe to and read such pub- 
lications as The Florida Law Weekly,3 The 
Florida Bar Case Summary Service,’ the 
Academy of Florida Trial Lawyers Jour- 
nals and The Family Law Commentator.6 
These publications provide excellent sum-. 
maries of recent case decisions and statu- 
tory and rule changes which can be quickly 
read and retained for references when is- 
sues concerning special topics arise. While 
reading summaries is not a substitute for 
a complete and analytical reading of the 
source of family law, it does provide an es- 
sential awareness of the existence of 
changes as they occur and the need for a 
thorough reading of a case, statute or rule 
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which may have a bearing on a pending 
case. 


Use Care in Drafting Pleadings 

Do not neglect quality in drafting of 
pleadings, orders and final judgments. Er- 
rors or omissions as to formal require- 
ments and artful draftsmanship may seem 
unimportant or insignificant to a busy at- 
torney but they constitute a part of the 
attorney’s professional reputation. It is not 
a matter of form being more important 
than substance. It is a matter of concern 
for form as well as substance, the end not 
necessarily justifying the means. 

Furthermore, poor draftsmanship may re- 
sult in jurisdictional impediments, delays, 
confusion or even denial of relief that 
would otherwise be available. In any event 
it is an indication of lack of courtesy and 
consideration to the reader. 

Formal requirements often found ne- 
glected or disregarded in family law plead- 
ings and orders, indicative of a lack of 
professionalism, are: 

@ The proper form of caption 

In proceedings for dissolution of mar- 
riage or for alimony and child support 
unconnected with dissolution of marriage 
the required designation of the parties is 
“In re the marriage of _____, husband, 
and wife.” F.S. §61.043 (1971). 

For adoptions, the person to be adopted 
must be designated in the caption in the 
name by which he or she is to be known if 
the petition is granted. “In the Matter of 
the Adoption of ” F.S. §63.102 
(1987). 

Fla.R.Civ.P. 1.100(c)(1) requires that 
the title of any “pleading, motion, order, 
judgment or other paper” designate its na- 
ture. Nevertheless, we often find papers 
entitled “motion” or “motion to dismiss” 
or “order.” Such incomplete designations 
cause wasted time when it is necessary to 
locate the document. 

A pleading for modification of a final 
judgment should be titled “supplemental pe- 
tition for modification of final judgment” 
not “motion to modify” or “petition for 
modification.” Fla. R. Civ. P. 1.180. 

®@ Attorney information under signature 

line 

Rule 2.060(d) of the Florida Rules of Ju- 
dicial Administration requires every plead- 
ing and other paper of a party represented 
by an attorney to provide the attorney’s 
name, address, telephone number, Florida 
Bar number and designation of the party 
the attorney represents. 

@ Commencement of orders and judg- 

ments 
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Although not required by any rule of pro- 
cedure, the commencement portion of 
orders and final judgments should recite 
the date and nature of the proceeding in- 
volved. This information facilitates refer- 
ence to notes and daily calendars by judges 
and is particularly beneficial when there 
has been a long delay in delivery of a pro- 
posed order or final judgment. 

@ Essential allegations in pleadings and 

supporting documents 

While allegations in pleadings should be 
concise and free from evidentiary and ar- 
gumentative statements, they must include 
essential facts in compliance with statutory 
and rule requirements. Neglect in this re- 
gard is a significant source of judicial 
stress, especially when it affects jurisdic- 
tion. For example: 


Issuance of an 
injunction weighs 
heavily on a judge’s 
mind and should 
not be requested 
unless necessary 


To obtain valid personal service under 
Florida’s long-arm statute, F.S. §48.193, 
the applicable facts authorizing personal 
service of process outside the state, speci- 
fied in the statute, must not only exist but 
must be alleged.’ Furthermore, in proof of 
service, an affidavit of the officer who 
served process outside the state must be 
filed, stating the time, manner and place 
of service. F.S. §48.194 (1973). 

When using constructive service of 
process by publication, the sworn state- 
ment required to be filed in the action as a 
condition precedent to this method of serv- 
ice must contain the information specified 
by F.S. §49.041. An averment, after dili- 
gent search and inquiry, concerning the resi- 
dence of the person to be served is among 
the requirements. However, we occasion- 
ally observe use of the word “address” or 
the words “last known residence” instead 
of the word “residence” in sworn state- 
ments. The words “address” and “resi- 
dence” are not synonymous? and the “last 
known residence,” which normally is read- 


ily available to the affiant without any 
search, is not the information required nor 
is it adequate. 

These service of process statutes are ju- 
risdictional and strictly construed.? Defects 
of this nature are commonly first observed 
by judges at an inopportune and embar- 
rassing time for counsel, after a default has 
been entered and counsel appears for an 
uncontested trial. If not discovered prior to 
final judgment, the consequences can be dis- 
astrous because the judgment will always 
be open to direct or indirect attack. 

When child custody is involved, in the 
first pleading or in an affidavit attached to 
that pleading, information under oath as 
to the child or children is required by F.S. 
§61.132. Failure to comply may also result 
in jurisdictional problems.!° 

Applications for temporary injunctions 
without notice and the accompanying pro- 
posed temporary injunctions must be in 
compliance with the requirements of 
Fla.R.Civ.P. 1.610. They should not be re- 
ferred to as “temporary restraining orders.” 
This terminology was abolished January 1, 
1985.!! 

The affidavit or verified pleading re- 
quired in support of the application for a 
temporary injunction, as well as the pro- 
posed temporary injunction, must contain 
specific facts showing recent conduct 
giving rise to a reasonable apprehension of 
immediate and irreparable injury, loss or 
damage with reasons why a noticed hear- 
ing should not be required.!2 

Presentation to the judge should be 
made as early during court hours as possi- 
ble so that the judge will not be under a 
time constraint in considering the ade- 
quacy of the affidavit or verified pleading 
and the need for issuance of the injunction. 
This remedy, because it is in derogation of 
ordinary notice rights, weighs heavily on a 

judge’s mind and should not be requested 
unless it is indeed necessary. The subject 
matter of requests for temporary injunc- 
tions ancillary to dissolution of marriage 
cases should be limited to protection 
against mental and physical abuse, prop- 
erty damage or dissipation and loss of 
jurisdiction of the court over children and 
assets. 

Specific requests with supporting allega- 
tions are required in petitions for dissolu- 
tion of marriage as to spousal support 
alimony,!3 partition of personal property!* 
as well as real property,!5 special equity!® 
and attorneys’ fees.!7 However, a prayer 
for equitable distribution by either one or 
both parties without reference to alimony 
will support an award of lump sum 
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alimony for the purpose of equit- 
able distribution of the assets of the 
parties. !8 

In adoption proceedings, when desertion 
or abandonment of a child is being relied 
upon in requesting the court to excuse the 
consent required by F.S. §63.062, facts con- 
stituting desertion or abandonment should 
be alleged in the petition for adoption and 
the findings of the court in this regard 
should be set forth, together with the 
court’s express excuse of consent, in the fi- 
nal judgment of adoption. 

Care should be taken to make sure that 
consents to adoption, when not excused, 
are executed in accordance with the formali- 
ties required by F.S. §63.082, and that the 
information under oath pertaining to the 
adoption of a child over the age of six 
months required by F.S. §63.135, is pro- 
vided in the petition for adoption or in an 
affidavit attached to it. 


Avoid Discovery Abuse 

More than any other single factor, the 
progress and expense of family law litiga- 
tion as well as the image of the family law 
practitioner is affected by the manner in 
which discovery is conducted. 

The use of discovery methods has be- 
come a matter of necessity in most family 
law cases. Interrogatories, depositions, 
requests for admissions and notices to pro- 
duce have become routine and when util- 
ized properly serve the system well. They 
are intended to facilitate the gathering of 
essential information and documents rele- 
vant to the issues involved and to minimize 
the time and expense of trial. However, 
abuses, excesses and lack of cooperation 
cause an opposite result. 

Discovery techniques should be em- 
ployed at the earliest stage of the case as 
possible. Their use should be selective de- 
pending on the issues and essentials in- 
volved in each particular case. Under no 
circumstances should discovery be used to 
harass or annoy the opposing party or coun- 
sel. Likewise, compliance should not be dila- 
tory or evasive in an attempt to frustrate 
or irritate the opposition or to frustrate the 
progress of the case. It is improper to in- 
struct a client or other deponents to refrain 
from answering discovery questions unless 
they involve privileged information. 


Prepare for Temporary 
Hearings 

The amount of a judge’s calendar time 
available for temporary hearings in family 
law cases is usually very limited. Typically, 
no more than 30 and sometimes only 15 


minutes is provided. This limitation on hear- 
ing duration by judges is necessitated as a 
result of crowded calendars compounded 
by the relative promptness needed for tem- 
porary hearings. Nevertheless, these hear- 
ings are important to the parties and are 
readily provided for early decisions on 
such matters as temporary alimony, child 
support, residential and visitation arrange- 
ments for children, injunctions, attorney’s 
fees and suit money. They establish the 
ground rules the parties will live by until 
the action is concluded. 

It is essential to prepare well for tempo- 
rary hearings notwithstanding their brev- 
ity. Laxity as to this stage of a dissolution 
of marriage proceeding is improvident. 
The restriction on hearing time requires an 
attorney to be capable of presenting essen- 
tial evidence in a concise and succinct 
manner, a valuable skill greatly appreci- 
ated by judges but infrequently seen. 

If temporary financial needs are an is- 
sue, a financial affidavit must be served by 
the applicant concurrent with service of the 
notice of hearing. A financial affidavit of 
the opposing party may be served prior to 
the hearing but no later than at the hear- 
ing.!9 Failure to accurately prepare and 
timely serve financial affidavits may cause 
delay in obtaining a needed decision. 


When child support guidelines” are ap- 
plicable, have your computations prepared 
in writing for presentation at the hearing. 

Although an award of attorneys’ fees, to 
provide equal representation to an impecu- 
nious spouse, is an appropriate subject for 
temporary hearings, compliance with the 
mandates of Florida Patient’s Compensa- 
tion Fund v. Rowe, 472 So.2d 1145 (Fla. 
1985)! including expert witness evi- 
dence,” is required for a valid award. 

In advance of the date of the temporary 
hearing, counsel for the parties should com- 
municate in a good faith effort to resolve 
by stipulation as many matters as possible 
so as to conserve preparation and hearing 
time for issues that must be judicially de- 
termined. Early communication may lead 
to a complete settlement which might not 
otherwise occur or be delayed until the day 
of trial. 

Clients should be informed about the 
availability and benefits of mediation as a 
means of resolving issues themselves with 
the aid of a mediator to facilitate commu- 
nication. Any misapprehension about the 
purpose of mediation should be dispelled. 
They should be assured that it is not a sub- 
stitute for judicial determination and that 
it does not conflict with your function as 
an attorney. Instead, it complements the 


The programs ask multiple-choice and 
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pose tailored documents in minutes. The 
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ple and complex wills providing for sepa- 
rate dispositions of personal effects 
and realty, cash bequests, annu- 
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of powers of appointment, 
credit equivalency trusts 
with QTIP provisions, mari- 
tal deduction trusts, charita- 
ble remainder trusts, and 
other dispositions. The resid- 
uary estate may be divided into 
equal or unequal shares with each 
share being given to one or more 
beneficiaries outright, or in a variety 
of trusts. Trusts may be terminated 
or partially distributed at specific 
ages, or may last for the life of the 
beneficiary. Alternate and successor 
beneficiaries may be specified. The 
program also prepares living will 
declarations, powers of attorney, 
family tree affidavits, asset sum- 
j maries, execution checklists, and 
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other ancillary documents. 
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judicial system by affording a means of self 
determination and avoidance of some of 
the expense, stress and uncertainty in- 
volved in litigation to the bitter end. It 
would be provident to initiate mediation 
voluntarily as soon as possible. 


Be Ready for Pretrial 
Conferences 

Pretrial conferences are available in fam- 
ily law cases the same as in other civil 
litigation.27 They serve a useful purpose if, 
as in other stages of the litigation, the at- 
torneys are well prepared. 

Discovery should be completed prior to 
pretrial conferences. Some judges termi- 
nate the use of discovery after the pretrial 
conference. The case should be ready for 
trial. 

The attorneys who will be trying the 
case, not substitutes, should be present for 
the pretrial conference, prepared to stipu- 
late to any undisputed matters of fact and 
law that might narrow the issues to be 
tried, admissibility of documents, use of vis- 
ual aids, waiver of records custodians, use 
of written reports in lieu of live testimony 
of experts, calling witnesses out of normal 
sequence and any other details which will 
conserve trial time and expense and avoid 
inconvenience to witnesses whose appear- 
ance may be unnecessary. 

The parties should be present at the pre- 
trial conference so that authority for 
stipulations may be readily obtained and 
settlement possibilities may be explored in 
a court setting. The presence of the parties 
is also beneficial for their appreciation of 
the services of their attorneys. 

It is prudent to prepare a pretrial memo- 
randum containing all pertinent informa- 
tion concerning the case available for use 
at the pretrial conference and at the trial. 
In some circuits they are required. In any 
event, preparation of a pretrial memoran- 
dum will help you organize yourself for 
trial. 


Improve Trial Skills 
®@ Schedule trials properly 

Trials of family law cases must be sched- 
uled the same as trial for other types of 
civil actions. Often ignored is the require- 
ment that an order scheduling the trial not 
less than 30 days from the service of a no- 
tice for trial must be entered unless there 
has been a default and there are no unliqui- 
dated monetary matters involved or there 
is an express waiver of this requirement.”4 
This applies to supplemental proceedings 
for modification of final judgments. Fla. 
R. Civ. P. 1.110(h). A “notice of final hear- 


ing” is not an approved alternative. 

Try to be as accurate as possible in esti- 
mating the that will be required for 
the trial. It is an extreme source of frustra- 
tion to the parties and the judge when 
there is insufficient time to complete the 
trial within the scheduled time and an in- 
terruption of the trial for additional future 
calendar time may disrupt the effectiveness 
of the presentation. On the other hand, 
when too much trial time is reserved an in- 
curable waste occurs, a consternation to 
most judges. 

@ Arrive for trial early 

On the day of trial, arrive at least 15 min- 
utes prior to the scheduled trial time to 
accomplish the following: 

Furnish the court reporter advance in- 
formation such as the style of the case; the 
names of the attorneys and the parties they 
represent; the spelling of unusual technical 
words which will be used; citations which 
will be referred to in arguments on the law; 
and, the spelling of witness’ names. This ac- 
commodation will preserve time, avoid 
possible interruptions and promote record 
accuracy. As a fringe benefit, your consid- 
eration will enhance your image as a 
professional, at least in the mind of the 
court reporter. 

You may need time to discuss unantici- 
pated witness problems and the need to 
call witnesses out of sequence. Last minute 
settlement offers may require time for con- 
sideration and you may want the judge to 
assist in encouraging settlement to a recal- 
citrant and unrealistic client. Events imme- 
diately prior to trial may require motions 
to amend pleadings and motions in limine 
to be heard. 

Copies of any cases to be used in sup- 
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port of legal arguments anticipated during 
the trial should be provided opposing coun- 
sel and the judge in advance of the trial so 
that they may be reviewed and considered 
before your argument. If you wait until 
your argument on the law to distribute cop- 
ies of cases, you run the risk of losing the 
judge’s attention to your argument or the 
judge’s thorough consideration of case cita- 
tions. 

Opening statements 

Opening statements should give the 
judge a clear, concise indication of the is- 
sues and a summary of what the evidence 
is expected to show or fail to show. How- 
ever, a good opening statement should not 
be a narrative of the anticipated testimony 
of each witness and should not contain ar- 
gument. Do not allude to any evidence 
that cannot be proved or is irrelevant. If 
you will be utilizing visual aids, such as a 
diagram or chart of your proposal for equi- 
table distribution, it may be displayed 
during opening statement. Advise the 
judge of the relief you are requesting for 
your client and of any stipulations not pre- 
viously revealed. 

@ Direct examination 

In conducting your direct examination 
of witnesses, be direct, as the term implies. 
Ask closed questions and keep them sim- 
ple. A rambling, disjointed or complex 
question wiil most likely confuse the wit- 
ness and the judge and will be counterpro- 
ductive. Do not ask a question which will 
elicite a narrative answer unless it involves 
a preliminary matter which is not in con- 
troversy, such as educational background 
or family members. Remember the atten- 
tion span of a judge, as that of a jury, has 
its limitations. You will not go wrong by 
underestimating a judge’s attention span. 

When permissible, use leading questions. 
Leading questions are allowed as to pre- 
liminary matters, undisputed facts, to lead 
a witness from one area of inquiry to an- 
other, and when interrogating the adverse 
party or a hostile witness. 

Do not repeat the answers of witnesses 
to your questions as each answer is given. 
This habit, which some attorneys have, 
wastes time and can be annoying. Allow 
witnesses to complete their answers before 
asking another question. When an objec- 
tion is made to a question, do not assume 
it will be sustained and proceed to ask an- 
other question before the judge has an 
opportunity to rule on the objection. The 
question objected to, even if proper, will 
be deemed to have been withdrawn. Do 
not ask a question which involves clearly 
inadmissible matters. 


| Wes 4 
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Cross-examination 

When given the opportunity for cross- 
examination of a witness, do not feel com- 
pelled to inquire. Unless it will be clearly 
beneficial, do not ask questions. You may 
cause harm rather than advantage to your 
side of the case by needless cross-examina- 
tion. If you determine that cross-examina- 
tion is needed, do not ask a question, the 
answer to which you do not know in ad- 
vance. Use leading questions. If you don’t, 
uncontrolled and undesirable responses con- 
taining facts which might not otherwise be 
admissible or thought of may be invited. 
Do not ask questions which would merely 
allow the witness to repeat and thereby em- 
phasize direct testimony. Avoid arguing 
with a witness when you disagree with the 
answer or you feel it contains a contradic- 
tion. Save your arguments for summation. 
Objections 

Address all objections and any argu- 
ments on objections to the judge, not op- 
posing counsel. The judge is the only one 
who can rule on the objection. State only 
the legal grounds for the objection without 
further comment or argument unless 
requested by the judge. Do not make speak- 
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cuit court judge in the 13th Circuit, 
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Hillsborough County Court judge 
(1977-1981). He is a graduate of the Uni- 
versity of Tampa (B.S. 1953) and Stet- 
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Judge Steinberg was instrumental in 
the formation of the Family Law Divi- 
sion of the 13th Circuit and established 
the first family mediation unit for that 
circuit in 1982. He is administrative 
judge of the Family Law Division of 
the 13th Circuit. 

This column is submitted on behalf 
of the Family Law Section, chairman, 
and Meredith Cohen, editor. 


ing objections or blanket objections, for ex- 
ample: “He’s asking leading questions” or 
“she’s getting into a lot of hearsay.” The 
judge can only rule on objections to spe- 
cific questions. 
Exhibits 

Have all exhibits you intend to offer in 
evidence marked in advance of the trial. 
Asking the judge or court reporter to mark 
these exhibits during the course of the trial 
causes needless delay and interrupts the 
flow of presentation. Although you may 
ask a witness to identify an exhibit on 
cross-examination, you may only properly 
offer the exhibit in evidence during your 
case in chief. Do not offer exhibits in evi- 
dence when they serve no useful purpose. 
For example, if the fact or facts you intend 
the exhibit to reveal have been stipulated, 
the exhibit is not needed. 
® Closing arguments 

A well-organized closing argument can 
be beneficial to the judge in making a deci- 
sion. However, closing arguments are 
restricted to the evidence, the issues pre- 
sented and inferences which can be fairly 
drawn from the evidence as well as any ap- 
plicable law. Dramatics and disparaging re- 
marks or acrimony toward the opposing 
counsel, the opposing party or witnesses 
have no place in court proceedings and are 
unprofessional. 


Conclusion 

This view from one member of the 
bench should not be taken as a criticism 
of the family law practitioner. Conversely, 
I have a very high regard for the members 
of our noble profession and can identify 
with your problems. The object of this arti- 
cle is to give the reader the benefit of my 
observations of some of the matters that 
concern trial judges who preside over fam- 
ily law cases of which you might not be 
cognizant. I hope these suggestions will be 
of assistance and contribute to the improve- 
ment of professionalism in the family law 
practice.0 
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After tone — dial 111 


F.L.A. SEARCH CO., INC. 


UCC SUITS JUDGMENTS 
@ STATE & FEDERAL 
TAX LIENS 


P.O. Box 5346 
Lake Worth, FL 33466 


(407) 969-6594 
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_ SEARCHING | 
AT THE 
COUNTY/FEDERAL LEVEL 
| 


But, 
You Said 
‘Unsinkable’! 


Capt. Edward J. Smith 
RMS. Titanic 


History proves 
the value of information. Current, 
accurate information. Ships can 
, reach new horizons or sink in icy 
waters with such data, and that’s 
why we at CIS strive to get the 


retrieval on state, county and na- 
tional levels. Corporate, UCC work, 
tax liens, judgments, DMV records 
as well as any information of 
public record. We also provide 
registered agent services and cor- 
porate kits. 
Whether you need to file or 
retrieve documents in Florida or 
nationwide, contact the experienced 
staff at CIS to get you through the 
icy waters. 
: } le Don’t Let History Repeat Itself! 
4 Call CIS. 


CORPORATION 
INFORMATION 


SERVICES, INC 


1-800-342-8086 
502 East Park Avenue 
Tallahassee, FL 32301 


Specialists In Public Records Research 


\ 
»\ 
\ 
5 ~ 4 
: in your hands. Fast! That’s 
; 
~ 
a 
4 
+ 
a 
4 


"WARREN BATEMAN. 


PO. Box 55-7395 


LUNDY —_—MICHAEL L. MOSCHEL 
Surrey Glen Road SIA 2nd Ave. So. 


BRADLEY THURSTON 
~ LAWRENCE E. MANNING 0. Box 1086 


PO. Box 372800 Holmes Beach, FL: 34218 


Flo actitioners a comple 
coordinated library: West's 
for statutory law; 
case law: and Florida Practice | hone: 305/662-0801 Phones: Ans. Serv: 800/282-1469 ext. 
_ Cases for case law: ar Phone: 305/662-0801 ____ Bus: 904/282-2417 A 
Ask your West representative about these and PO. Box 690728 
other West publications for ormore information. Orlando. FL 32819 


